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Indo-Russian Collaboration History: India and Russia’s combined population
accounts for approximately 19.8 per cent of the world’s population, while the BRICS
countries’ population is around 45 per cent of the world’s population, covering
approximately 30 per cent of the world’s land surface and 20 per cent of the world'’s
trade. India and Russia have had a long-standing strategic partnership spanning
decades in defence, energy, science, Al, education, and international politics. Both
countries have stood with each other in global politics when situations have been
hostile for them, and have proven to be great allies in international politics.

At the world level, the BRICS is having a significant impact on education, trade,
commerce, science, and other areas. The BRICS alliance is also moving in the direction of
ending the dominance of the USD." India and Russia’s bilateral trade has surged in recent
years, with India exporting around $4.26 billion and importing around $61.4 billion
worth of goods. We can see a significant increase in this trajectory, since India exported
around $4.88 billion in products and imported around $63.84 billion in products.

Upadhyay, N. (2024). BRICS expansion: A comprehensive analysis of global power shifts and econom-
ic integration. BRICS Law Journal, 11(3), 5-8.

© Upadhyay N. K., 2025 CCBY-NC-ND 4.0
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India primarily imports Russian crude oil. So, | doubt that the world superpowers have
attempted to impose tariffs on India to halt its trade with Russia. Still, strong cultural and
economic ties have continued to sustain the trade even after the threat of tariffs was
made. This is a beacon of hope for strong friendship between India and Russia, which
has not been shaken even after the threat of economic sanctions.

India and Russia are aiming for a US$100-billion trade by the end of 2030 after
implementing various key measures, which include a rupee-rouble settlement
mechanism and exploring a free trade agreement with the Eurasian Economic Union
(EAEU). This proposed FTA aims to boost exports, support business, and diversify
market access for India and Russia.

India and Russia are also developing various naval trade routes through Iran
and Central Asia, which will further enhance trade and commerce between the
two nations. Both countries have been performing mock drills and naval defence
exercises together for many years, which is very essential for naval forces. So, for
trade and security, both countries are working together on the naval front also.
Naval routes, such as the Chennai-Vladivostok Maritime Corridor, have reduced
the travel time from 40 hours to 24 hours between the two countries, significantly
reducing the cost of transport and duration. This has revitalised the International
North-South Transport Corridor (INSTC), which is central to enhancing India—Russia
relations. These corridors cut logistics cost, time, deepen integration and support
trade in diversified areas across various industries.

India and Russia are not only working on naval defence and trade, but also on
Al-based weapons and aerial defence systems, such as the S-400 Triumf air defence
system from Russia, which played a crucial role in operation Sindoor against terrorist
outfits in Pakistan. There has been a great reliance of the Indian defence sector on
Russian technology and weapons for decades. India itself is moving quite rapidly in
the domain of weapon development, but support from Russia will still be needed
in this journey to make India a self-reliant defence sector.

India and Russia are also exploring collaborations in the digital economy,
including cybersecurity, and recently India exported Al-capable servers, Dell
PowerEdge XE9680 units with NVIDIA processors, to Russia, worth 434 million dollars.
This move clearly reflects the cooperation between the two countries in Al and
digital technology.

Not just in science and technology, India and Russia work very closely in the
education sector as well, and millions of Indian students have studied medical
and allied sciences in Russia in the past few decades. Russia and India have also
established the Inter-Governmental Commission on Trade, Economic, Scientific,
Technological and Cultural Cooperation (IRIGC-TEC), the Integrated Long Term
Programme (ILTP), and the Basic Science Cooperation Programme. Indo-Russian ties
are also powerful in inter-academia exchanges, which foster researcher-to-researcher
linkages, sharing the best practices followed in research by both nations.
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Recent initiatives between India and Russia have an expanded agenda to work
on bridging innovation programs, start-ups, telemedicine partnerships, healthcare
innovations, traditional knowledge databases, and the Russian-Indian Network (RIN)
of universities for higher education, focusing on joint research and innovations.

Strategic Prospects and Policy Pathways: India and Russia need to work on
trade diversification and cannot rely mainly on the energy sector. Both countries must
identify new focus areas where significant trade can occur, such as pharmaceuticals,
chemicals, engineering goods, and electronics, to narrow the trade imbalance. The
Chennai-Vladivostok corridor is still not working at its full capacity, and neither country
is utilising the resources to their full capacity—impetus to be given to operationalise
this corridor for better trade and commerce. In the field of education, more scholarship
initiatives need to be created, making India and Russia an educational gateway for
student mobility. A focus needs to be deepened on internships and jobs that focus
on Al, cybersecurity, and related technologies.

Needless to say, all the above-mentioned aspects compel an efficient and profound
legal research and justification. The strategic trajectories require the new generation
of lawyers and legal researchers who are capable, to legally navigate changes and
uncertainties effectively.

The Indo-Russian Student Forum is a great move to let the young generation of
both countries understand the cultural and educational value system of the other
nation and make a strong future of Indo-Russian relations. The Indo-Russian forum
was organised by the BRICS Law Journal and Knowledge Steez Eduhub LLP from
India. This has given students, the opportunity to share their scientific research
work with everyone and learn from other presenters. This forum is proposed to be
an annual event, which will deepen the ties of Indian students and academicians
with Russia and vice versa. These small efforts have a long journey ahead, but we
are confident that they will bring a new ray of hope to BRICS+ nations, showing how
bilateral arrangements can work, and India and Russia can serve as an example for
this. Last but not least, | would like to thank all Indian and Russian contributors to
this Special Issue for their excellent scientific research and scholarly discourse.

In this realm, the Special Issue on Indo-Russian legal trends and perspectives
encompasses articles of the law scientists from two countries who suggest their
vision and professional opinion on aspects of very important issues, including
reproductive rights, which comes majorly from the realm of health laws, which are
very often violated in India even after various laws and judicial pronouncements.
The laws in terms of reproductive rights in India and Russia share a broad similarity
but are quite distinct in a lot of instances, for example, abortion in India is permitted
up to 20-24 weeks, with exceptions, whereas in Russia, it is 12 weeks, and in rape
cases, up to 20 weeks, and unlimited in severe cases. India is attempting to control
its pollution, whereas Russia is seeking to promote pollution growth.

Author Siddharth Kanojia discusses in his article “Biomedical Waste Governance in
BRICS: Comparative Policy Perspectives and SDG Integration”a serious concern about
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biomedical waste that the whole world is facing. However, due to a considerable
population and disparity in health facility standards, BRICS countries face this problem
at an acute level. Biomedical waste management is very important for sustainable
development goals, and BRICS nations enact various law and policies related to it.
For example, in South Africa, National Environmental Management Waste Act 59 of
2008, along with related standards like SANS 10248-1 for segregation and packaging,
SANS 452 for sharps containers, and provincial regulations, is present. Whereas
there are no specific laws in China, Brazil has Law No. 10,099, which regulates solid
waste originating from healthcare services. This law governs waste originating from
health facilities, detailing the storage, collection, transport, treatment, and disposal
of medical waste. In India, the Bio-Medical Waste Management Rules, 2016 control
the storage, disposal, and transport of bio-medical waste. Whereas the Federal Law
No. 52-FZ of Russia, provides a framework for the sanitary and epidemiological welfare
of Russian citizens, including regulations on medical waste. For the protection of public
health in Russia, Federal Law No. 323-FZ is in place. This article focuses on developing
a standard model for biomedical waste management in BRICS nations.

This Special Issue also features research work by Violetta Belousova, Dmitry
Zaytsev, Sergey Zubarev on “Public Legal Ensuring of State Sovereignty: Experience
of the People’s Republic of China and the Republic of India” This Special Issue also
focuses on articles by many other prominent Indian and Russian scholars and
discusses importantissues like corporate social responsibility (Arti Aneja), territories
with a special regime in BRJCS countries (Sergey Vasiliev, Yulia Motsnaya, Lyubov
Potapova), smart cities in BRICS (Alexander Larichev, Larisa Soldatova), victim
compensation in India (Elisha Kanungo, Paromita Chattoraj). Bringing together
scholarly perspectives from India and Russia, the Issue addresses a diverse range of
contemporary issues, including artificial intelligence, victim compensation, corporate
social responsibility, smart city development, health law, and the achievement of
sustainable development goals. By integrating these themes, the volume highlights
the growing significance of interdisciplinary and cross-national research, while also
underscoring the role of Indo-Russian academic cooperation in shaping responses
to complex legal, technological, and societal challenges.

Information about the author
Niteesh Kumar Upadhyay (Gandhinagar, Gujarat) - Associate Professor, School

of Law, Dhirubhai Ambani University (DA-IICT Campus, Near Reliance Cross Rd.,
Gandhinagar, Gujarat, 382007, India; e-mail: niteeshkumar_upadhyay@dau.ac.in).
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Abstract. Pregnancy is a process inherent to the propagation of species, and the
right to continue or discontinue the pregnancy electively appears to be exclusive
to humankind and has been a much-debated topic since ancient times. Religious
rationales believe that aborting a fetus is a “sin,”and this line of thinking makes the
act of abortion an offense in almost all jurisdictions. However, with the advent of
the human rights concept, particularly with the second generation of human rights,
individual liberty becomes one of the most honorable and demanding rights. Some
countries like Norway, the UK, and the USA have taken the lead in providing this right
to pregnant women, where the United Kingdom introduced legislation in 1967 and

© Patel R. K., Chaturvedi S. K., Ratha C,, 2025 CCBY-NC-ND 4.0
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became the first European country to allow abortion right, statutorily, though limited
in character, and the Supreme Court of America declared abortion as afundamental
right in 1973. Nevertheless, change is the reality of life, which is also true in this
regard. Over time, on the one hand, the abortion right has reached a new height,
and on the other hand, in its originating country, it comes under constant attack,
as the American Supreme Court has overturned its earlier decision and allowed the
states to legislate their laws regarding the right to abortion. The BRICS countries
are also going in a similar direction on aborting a fetus even though there are few
variations. India facilitated this right through specific legislation in 1971.

Keywords: reproductive rights; abortion; pregnancy; fetus; BRICS countries;
legislation.

To cite: Patel, R. K., Chaturvedi, S. K., & Ratha, C. (2025). Reproductive rights in
India and the way forward. BRICS Law Journal, 12(3), 9-34.
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Introduction

The very object of recognizing reproductive rights as a human right is to honor
individual liberty and facilitate couples to decide their own choices relating to conceiving
the womb and the persistence of gestation or even aborting the fetus. Therefore, having
a wide range of liberties, this right also grants the use of contraception, termination
of pregnancy, reproductive health services, and sex education. Being internationally
recognized through various declarations and covenants, the Indian Constitution aligns
with the same line of thinking, as the judicial interpretation suggested that various
rights concerning reproductive health include the right to life and personal liberty
enshrined under Article 21 of the Indian Constitution.’

Regarding reproductive rights, the abortion of an embryo or fetus has always
been sensitive and controversial issue amongst the various schools of thought,
wherein one group argued that individual liberty should be honored at any cost,
and therefore the right to abortion should be available on demand, while the other
group believed that a lack of regulation or blanket permission for voluntary abortion
will be a sin and an unethical act because no one has the right to kill an embryo or
fetus which would become a living being in the future.

Itis a widely accepted fact that equality, which is a natural right, must be valued;
similarly, individual liberty should not be disregarded. Regarding this controversial
approach, two schools of thought, namely, utilitarianism and libertarianism, emerged
and focused on the conflicting interests between the state and the individual. The
utilitarianism philosophy advocates that state policies should be framed in a manner
to ensure the highest happiness for a maximum number of people, even if the
interest of a few individuals suffers. Yet, libertarian philosophy in this regard states
that personal autonomy cannot be restricted by the State unless it interferes with
the individual liberty of others.

At the beginning of this paper, it must be clarified that reproductive rights are
concerned not only with the choices related to reproduction but with its broader
sense, which also includes the subjects and services related to reproductive health.
Undoubtedly, reproductive health rights overlap to a certain extent, especially
concerning information and services related to prophylactic devices, abortion, and
sexually transmitted diseases. As sexual health and reproductive rights, in general,
are recognized as human rights by the international community based on individual
liberty, it is the foundation of the self-determination of the couple, especially over
their bodies and sexual lives.

Itis worth mentioning that before the emergence of contemporary legal theory,
natural law philosophy significantly influenced the perspectives and thoughts of
policymakers, planners, and legislators. In the late 18" century, the prevailing legal

See, Justice K.S. Puttaswamy v. Union of India (2017) 10 SCC 1.
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theory was the “natural law school,” which held the fundamental view that “law is
what it ought to be."This school of thought placed substantial emphasis on reason,
equity, and good conscience, equating these concepts with law. In stark contrast,
the nineteenth century saw the rise of the positivist school of law, which argued that
law must be separated from morality and instruct courts to avoid ethical, social, and
equitable considerations, focusing strictly on the literal interpretation of the law.

Due to religious sentiments, early societies generally held the view that abortion
is not permitted except for the life-threatening condition of the woman. It was
believed that interrupting a pregnancy was unethical and constituted an offense
punishable under the laws.” Therefore, any hindrance in pregnancy was considered
with all weightiness, and it was also a wrongdoing against the order of divinity. For
illustration, the Roman Catholic Church favors a fetus, as it believes that a fetus has
its soul from the time of conception and thus should be considered a human being.’
The Mahabharata also says that“if the fertile period of women goes unutilized, it will
be a sin tantamount to embryo murder* Some of the other well-reputed writings
also say that the woman who undertakes abortion acts as a prostitute and would
be re-born in the same form in the next life.

Moving towards modern jurisprudence, especially with its human rights concept,
these traditional tenets have gone through a drastic change, where the advent of
individual liberty has led to a more liberalized view on the issue of aborting the
fetus in the beginning based on medical emergency and after that choice-based
personal liberty. The journey of liberalization of reproductive choices is not tranquil
yet but is continuing its way.

In light of the above introductory remarks, the paper discusses reproductive
rights at the center point of the right to abortion. The study will move around various
developments that occur nationally and internationally in the way of liberalizing
this right. The paper also provides a detailed study of the BRICS countries’ position
in this regard.

1. Meaning and Extent of Abortion

In its common connotation, abortion refers to the killing of a baby in its premature
state. In its dictionary meaning, the act of abortion is a subtraction or dismissal of

Aramesh, K. (2019). Perspectives of Hinduism and Zoroastrianism on abortion: A comparative study
between two pro-life ancient sisters. Journal of Medical Ethics and History of Medicine, 12(9), 1340.

* Paul, E.W, & Schaap, P. (1980). Abortion and the law in 1980. New York Law School Law Review, 25(3),
497-525.

Quoted by Manekar, K. (1973). Abortion: A social dilemma (p. 24). Vikas.

Kautilya's Arthashastra provides for the imposition of a fine of 1,000 panas for the miscarriage by phys-
ical assault, and a fine of 500 panas by administering drugs, and 250 panas.
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an embryo or fetus from the womb of an pregnant woman, resulting in or causing
its death.® The occurrence of abortion may be natural too, which is commonly
known as a miscarriage, but, again, the term abortion generally denotes a induced
procedure irrespective of the time of the period of the womb; however, sometimes
it is demarcated as a miscarriage or willful end of gestation prior to 20 to 24 weeks
of a gestational period, which is presumed as the non-viable stage of a fetus.” Hence,
considering the purpose and procedure, the occurrence of abortion may be of two
types, i.e., spontaneous abortion and induced abortion. An abortion that occurs
naturally, due to any complications during the pregnancy of a woman for any
reason, is called spontaneous abortion. This type of abortion is generally termed
a miscarriage.

Conversely, induced abortion is not natural. It is performed intentionally, either
due to a medical emergency or, most often, as a matter of choice. It may be further
divided into two categories. The first category of induced abortion is therapeutic
abortion, which is intended to protect the well-being of the woman if the life of the
woman is in hazard or if there is a possibility that the fetus will be born in a disabled
state. Such procedure is termed a therapeutic abortion. The second category of
induced abortion is elective abortion, which it is induced for any other reason, except
medical reasons. Therefore, it is also known as elective abortion. It is pertinent to note
that both the embryo and fetus refer to the unborn child at different chronological
stages. Thus, the term abortion may be understood as an intended way to terminate
the undesired pregnancy.

2. Reason for Allowing Abortion

As mentioned earlier, in both the past and present, all religions strongly disapprove
of abortion. This leads to a frequent question: if the mother has the right to terminate
her pregnancy, should not the child have a right to life? Ronald Dworkin conducted
an in-depth analysis of abortion and did not endorse the extreme viewpoints of
those advocating for a complete abortion ban, as he argued that a fetus is a being
with moral value from the moment of conception.® According to Dworkin, a fetus
does not have interests before the third trimester.’ The reason behind is that a fetus
is unable to feel pain until later in the pregnancy because its brain is not adequately
developed until then. Experts of medical sciences are also of the view that the fetal

Abortion. (n.d.). Merriam-Webster. https://www.merriam-webster.com/dictionary/abortion

Moscrop, A. (2013).’Miscarriage or abortion?’ Understanding the medical language of pregnancy loss
in Britain; a historical perspective. Medical Humanities, 39(2), 98-104.

Dworkin, R. (1999). Freedom’s law: The moral reading of the American Constitution (pp. 90-91). Oxford
University Press.

He says that not everything that can be destroyed has an interest in not being destroyed.
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brain develops sufficiently to feel pain around the 26" week.” Therefore, whether
abortion contradicts the interests of a fetus should it be determined by the interest
of the fetus itself, considering what those interests would be if the right to abortion
was not exercised. He asserted that something that is not alive cannot possess any
interests. A fetus may only have interests once it reaches viability, which occurs only
after the third trimester."

Apart from the above contentions in favor of the right to abortion, it would also
be important to note that if the law is too strict against this right, then a woman
seeking abortion will be forced to choose illegal and unsafe abortion, which is not
only dangerous to her life but also contrary to the intent of legislators who never
intended, even in their worst considerations, to bring about such a dire situation.
Further, according to recent statistical data,” globally, out of a total of 295 thousand
maternal deaths each year, there are 39,000 deaths caused only due to unsafe abortions,
which is a 4.7 to 13.7 percent death of the total maternity deaths in the world. This
data also clarifies that 7 million women require medical treatment each year due to
complications arising from risky induced abortions in the world. Due to the rigidness of
the laws against the right to abortion, there are a total of 73 million induced abortions
and 33 million unsafe abortions conducted in the world every year.

The above discussion demonstrates that there are compelling arguments for
recognizing the right to abortion, instead of having full restrictions against it or
declaring it a punishable offense. Probably, that was the reason why India moved
away from its stringent prohibitions against the right to abortion and enacted its
specific legislation, namely, the Medical Termination of Pregnancy Actin 1971, which
was later amended in 2021. Before discussing the provisions of this legislation, it will
be relevant to focus on the position of abortion rights in other countries.

3. Right to Abortion and Global Perspective

On the issue of the right to abortion, the entire world may be divided into
three categories. There are some countries where abortion rights are accessible on
demand, while in most jurisdictions, abortion is restricted and available on certain
grounds, like medical or social grounds, and in a handful of jurisdictions, it is entirely
prohibited.

The following table” demonstrates this position in a few specific countries:

See, Gorstein, C. (1988). Science and the unborn: Choosing human futures (p. 13). Basic Books.
" Dworkin, 1999.

UNFPA. (2022). Seeing the unseen: The case for action in the neglected crisis of unintended pregnancy.
https://www.unfpa.org/sites/default/files/pub-pdf/EN_SWP22%20report_0.pdf

Countries where abortion is illegal 2025. (n.d.). World Population Review. https://worldpopulation-
review.com/country-rankings/countries-where-abortion-is-illegal
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Country Legality Restrictions |Grounds
Afghanistan Available Restricted To save the mother’s life
Australia Available Unrestricted | No specific grounds
Argentina Available Unrestricted | No specific grounds
Bangladesh Available Restricted To save the mother’s life
Belgium Available Unrestricted | No specific grounds
Bhutan Available Unrestricted | No specific grounds
Brazil Available Unrestricted | No specific grounds
Canada Available Unrestricted | No specific grounds
Denmark Available Unrestricted | No specific grounds
Dominican Not available |Restricted Entirely prohibited
Republic
DR Congo Not available |Restricted Entirely prohibited
Egypt Available Unrestricted | To save the mother’s life
El Salvador Not available |Restricted Entirely prohibited
Fiji Available Restricted On socio-economic grounds
France Available Unrestricted | No specific grounds
Germany Available Unrestricted | No specific grounds
Haiti Not available |Restricted Entirely prohibited
Honduras Not available |Restricted Entirely prohibited
Hong Kong Available Restricted On socio-economic grounds
Hungary Available Restricted To save the mother’s life
India Available Restricted On socio-economic grounds
Indonesia Available Restricted To save the mother’s life
Iran Available Restricted To save the mother’s life
Iraq Not available |Restricted Entirely prohibited
Ireland Available on | Unrestricted |Up to 12 months fully open

demand
Israel Available Restricted To preserve physical

or mental health

Italy Available Restricted No restriction
Japan Available Restricted To preserve health on socio-

economic grounds
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Jordan Available Restricted To preserve physical health
Laos Not available |Restricted Entirely prohibited
Madagascar Not available |Restricted Entirely prohibited
Malaysia Available Restricted To preserve physical
or mental health

Malta Not available |Restricted Entirely prohibited
Marshal Islands Not available |Restricted Entirely prohibited
Mauritania Not available |Restricted Entirely prohibited
Mexico Available Restricted To save the mother’s life
Nepal Available Unrestricted | No specific grounds
Netherlands Available Unrestricted | No specific grounds
New Zealand Available on |Unrestricted |No specific grounds

demand
Nicaragua Not available |Restricted Entirely prohibited
Nigeria Available Restricted To save the mother’s life
North Korea Available Unrestricted | No specific grounds
Norway Available Unrestricted | No specific grounds
Pakistan Available Restricted To preserve physical health
Palau Not available |Restricted Entirely prohibited
Philippines Not available |Restricted Entirely prohibited
Poland Available Restricted To preserve physical health
Qatar Available Restricted To preserve physical health
Republic of the Available Restricted Entirely prohibited
Congo
Russia Available Unrestricted | No specific grounds
San Marino Not available |Restricted Entirely prohibited
Sao Rome and Not available |Restricted Entirely prohibited
Principe
Saudi Arabia Available Restricted To preserve physical health
Singapore Available Unrestricted | No specific grounds
South Africa Available Unrestricted | No specific grounds
South Korea Available Restricted To preserve physical health
Spain Available Unrestricted | No specific grounds
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Sri Lanka Available Restricted To save the mother’s life
Sudan Available Restricted To save the mother’s life
Suriname Not available |Restricted Prohibited altogether
Sweden Available Unrestricted | No specific grounds
Switzerland Available Unrestricted | No specific grounds
Syria Available Restricted To save the mother’s life
Taiwan Available Restricted To preserve health or on
socioeconomic grounds
Thailand Available Restricted To preserve physical or
mental health
Tonga Not available |Restricted Prohibited altogether
Turkey Available Unrestricted | No specific grounds
Uganda Available Restricted To save the mother’s life
Ukraine Available Unrestricted | No specific grounds
United Arab Available Restricted To save the mother’s life
Amirah
United Kingdom | Available Restricted To preserve health or on
socioeconomic grounds
United States Depend upon | Depends Varies by state
territory upon States
Uruguay Available Unrestricted | No specific grounds
Venezuela Available Restricted To save the mother’s life
Vietnam Available Unrestricted | No specific grounds
Yemen Available Restricted To save the mother’s life
Zimbabwe Available Restricted To preserve physical health

It is necessary to clarify that the above table demonstrates the position of some
specific countries, and almost all other countries that are not mentioned in the table
are also very lenient towards the right to abortion, and by their specific legislations
have provided this right with or without certain restrictions. The table indicates that
the right to abortion is globally recognized, and there are only 24 countries where
this right is entirely prohibited." In sixty-six countries, abortion is allowed if it is
dangerous to the life of the mother, and in sixty-one countries, abortion is allowed for
numerous causes, along with the safeguarding of her physical or psychological state
or attention of her societal or fiscal circumstances. Further, approximately 76 countries
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have permitted abortion for any reason for a common threshold of 12 weeks. It also
appears that some countries besides the United States permit abortion without any
boundaries but after 15 weeks, it comes under restrictions.” Therefore, it reflects
that few countries permit abortion more permissive than others. In England, for
example, a woman must have approval for the procedure from two doctors. In Bolivia,
serious health risks are required to justify an abortion. In France, women can obtain
an abortion on demand till the completion of 14 weeks of the pregnancy. According
to the Abortion Act, 1975, any woman suffering from agony due to her unwilful
pregnancy may terminate her pregnancy lawfully after psychological counseling and
observing a mandatory one-week waiting period. Beyond 14 weeks, the procedure is
allowed only if two doctors agree that it is required to avoid serious risk to her well-
being or a strong probability of severe fetal impairment. However, recently in February
2022, this threshold was increased from 14 to 16 weeks, demonstrating a more lenient
approach towards the right to abortion. Some states in the USA follow the same rule
in their statutes that was decided through the famous case of Roe v. Wade."

In Europe, the United Kingdom was the first country that liberalized its abortion
laws by the Abortion Act, 1967, which established the right to abortion subject to
certain restrictions.” This Act was amended in 1990 and came out with the new
name of Human Fertilization and Embryology Act, 1990, which allows two doctors
to approve within 24 calendar weeks for terminating a pregnancy. In England, as
previously mentioned, abortion can be carried out at any point if it is necessary to
avert serious, permanent harm to the health of the woman, to eliminate a peril to her
life, or in cases of severe fetal abnormality. Nonetheless, it is important to highlight
that in England, women do not have the right to an abortion on demand; rather, it
is up to medical professionals to determine the eligibility for the procedure.

In Sweden, the Swedish Abortion Act, 1974 granted women more liberal access
to abortion, allowing it upon request until the eighteenth week of pregnancy.
After this period, it is permissible for medical, socio-economic, or legal reasons
with approval from the National Board of Health and Welfare. Similarly, Denmark’s
Pregnancy Act, 1973 permits women to obtain an abortion on request up to twelve
weeks of pregnancy. Beyond that period, an abortion can be obtained if approved
by a hospital committee for socioeconomic reasons such as health, age income,
housing situation, personal interests, rape, and potential fetal impairment.

Turkey’s Population Planning Law of 1983 governs abortion, permitting it within
the first 10 weeks of pregnancy. However, married women are required to get their
husband’s consent for the termination of the pregnancy. After the 10-week mark,

These include North Korea, Iceland, New Zealand, Singapore, Canada and Vietnam.
' 410US 113 (1973).

In Northern Ireland abortions is available only to protect life of the women and her physical-men-
tal health.
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abortions are permissible with the consent of two doctors including a gynecologist
who will certify that the life of the woman is in danger or there is a risk of severe fetal
impairment.

In Romania, since 1989, women have been permitted to request an abortion up
to the 14" week of pregnancy; procedures after this point are permitted only on
therapeutic grounds. In Germany, abortion is allowed upon request until 12 weeks,
and until 22 weeks if the woman believes it is necessary for her physical or mental well-
being or her current or future living conditions. In Nepal, as of September 27, 2002,
abortion became a legal entitlement at the request of the mother up to 12 weeks of
pregnancy. However, in case of rape or incest, an additional 6-week period is allowed.
More liberally, abortion can be performed at any time in Nepal considering the risk
to the life of the woman. However, Nepalese law prohibits sex-selective abortion
to prevent prenatal discrimination based on sex. Conversely, in Chile, abortion is
completely banned without exceptions, even in circumstances aimed at preserving
a woman’s life. Similarly, in Nigeria, abortion is illegal nationwide unless performed
to save the mother’s life. The Philippines also criminalizes abortion.

The above discussion reveals that with a few exceptions, almost all countries
recognize this right and, through their respective laws, demonstrate a degree of
respect for reproductive rights. However, finally moving towards the United States
of America, which was the leading actor in recognizing and honoring individual
rights, has recently taken a U-Turn regarding the right to abortion. It should be
noted that originally there was no provision regarding the right to abortion in the
American Constitution, but the case of Roe v. Wade," established the right to abortion
as afundamental right in the United States. The American apex judicial body by this
decision pronounced that in its permitted range of regulation, i.e., after the first
trimester, the Constitution guarantees to elect abortion as a right. Again, in 1992 in
America, the Supreme Court in the celebrated case namely, Planned Parenthood v.
Casey"” endorsed the above right nonetheless and permitted additional restrictions,
such as waiting periods and parental consent requirements.

However, finally, in the case of Dobbs v. Jackson Women'’s Health Organization,”
the United States Supreme Court refused to confer a right to abortion. This decision
overruled both of its earlier decisions. Now, with its recent verdict, the individual
States can regulate the issue of abortion on its own and overturn the Roe case.”

®410US 113 (1973).
'* 505 US 833 (1992).
*® No. 19-1392, 597 US (2022).
' 410US 113 (1973).
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3.1. Right to Abortion and BRICS+ Countries

After discussing the position of abortion law in various countries around the
world, the upcoming study will provide a more specific overview of the legal stance
on abortion in BRICS countries—-Brazil, Russia, India, China, and South Africa—based
on their statutes, drawing from available information on global abortion laws. The
BRICS nations have diverse legal frameworks influenced by cultural, religious, and
political factors, leading to varied approaches to abortion rights.

3.1.1. Brazil

In Brazil, abortion is highly restricted. It is illegal except in three specific circum-
stances: when the pregnancy results from rape, when the pregnancy carries a risk
to the life of the mother, and when the fetus has anencephaly or a severe brain
abnormality. Outside these cases, abortion is prohibited and carries a penalty of
imprisonment from 1 to 3 years.” Additionally, in 2020, a regulation was passed
under the Bolsonaro administration that required medical professionals to report
rape-related abortions to the police, potentially deterring survivors from seeking
legal abortions. These restrictions reflect Brazil's traditional socio-political landscape,
particularly influenced by religious beliefs. Despite these limitations, illegal abortions
remain common, often leading to unsafe procedures. There is also a proposed bill in
2024, which aims to limit legal abortions to 22 weeks and punish abortions after that
point with penalties equivalent to homicide. This bill is controversial and has led to
significant public arguments and protests.” While there is general societal opposition
to abortion in Brazil, there is also strong support for allowing it in cases of rape, and
many oppose imprisoning women who undergo the procedure. Concerns exist
about the impact of restrictions on women'’s reproductive rights and the potential
for unsafe abortions if access is limited.

3.1.2. Russia

For the first time since the end of communism, Russia enacted laws aimed
at limiting access to abortion on July 14, 2011. These laws mandate that at least
10 percent of all promotional materials for abortion clinics include warnings
regarding the possible health risks associated with the procedure. Although Russia
has maintained a very permissive stance on abortion since the 1950s, with free
abortions available at all licensed medical facilities, there has been a rising influence
of anti-abortion groups within the government, leading many to worry that this
legislation is merely a precursor to more restrictive measures. It is interesting to note
that Russia was the pioneer in permitting abortion in all circumstances backin 1920,

Valpassos, C. A. M., Klujsza, S. G., & Scott, J. B. (2025). Attacks on reproductive rights in Brazil. The Lan-
cet, 405(10477), 462-463.

Polo, C. (2024, July 8). The WHO wants Brazil to allow infanticide. Can we stop them? Population Research
Institute. https://www.pop.org/the-who-wants-brazil-to-allow-infanticide-can-we-stop-them/
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and access has largely been free from constraints.” There was a brief period from
1936 to 1954 when Joseph Stalin criminalized it in a bid to boost the population,
but otherwise, abortion has been readily available and prevalent. Presently, Russia’s
abortion rates rank among the highest globally.” Currently, abortion is allowed on
request throughout the initial 12 weeks from conception. After that period, abortion
can occur under certain conditions, including cases of rape, fetal anomalies, or when
hazardous to health or life. This comparatively liberal stance on abortion in Russia is
rooted in Soviet-era policies that regarded abortion as a routine medical procedure.
Nevertheless, there have been recent movements to tighten access, motivated by
declining birth rates and the influence of the Russian Orthodox Church. For instance,
some regions have implemented mandatory counseling or waiting periods to deter
abortions, although these measures are not yet applied at the national level. The
nascent anti-abortion movement in Russia receives strong support from the Russian
Church. Opponents of abortion rights have adopted the American label “pro-life”
and have been actively protesting outside abortion clinics. Additionally, President
Medvedev’s wife, Svetlana Medvedeva, has been an outspoken advocate against
abortion; she has launched a campaign named “Give Me Life!” and has promoted
a“week against abortion” However, Russia’s shrinking population plays a significant
role in the push to limit abortion access.

3.1.3. China

China has some of the most permissive abortion laws among the BRICS nations.
Abortion is legal on request with no gestational limit, provided it is performed in
authorized medical facilities. This policy aligns with China’s historical approach to
population control, including the now-relaxed one-child policy. However, recent
government guidelines, such as those issued by the State Council in 2021, have called
for reducing “non-medically necessary abortions”to encourage population growth
amid an aging demographic. Despite legal access, social pressures and gender-based
abortions remain concerns in some areas.”

3.1.4. South Africa

The South African abortion law is considered progressive through the Choice on
Termination of Pregnancy Act, 1996. As per this Act, abortion rights are available
to South African women on demand up to 12 weeks of gestation. Between 12 and
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20 weeks, it is permitted for health risks, socio-economic reasons, rape, incest, or fetal
abnormalities. After 20 weeks, abortion is allowed in cases where the mother’s life
is endangered or where the fetus is suffering from any serious malformations.” The
law reflects South Africa’s commitment to gender equality and reproductive rights
post-apartheid, but access is hampered by social stigma, conscientious objection
by healthcare providers, and limited facilities in rural areas.

It is important to note here that the initial BRICS nations refer to Brazil, Russia,
India, China, and South Africa. However, in 2024, the BRICS group was expanded,
and five more countries-Egypt, Ethiopia, Iran, Saudi Arabia, and the United Arab
Emirates—were also included in this group. Below is an overview of the legal stance
on abortion in these additional BRICS countries based on their statutes, drawing
from available information on global abortion laws.

3.1.5. Egypt

In Egypt, abortion is highly restricted under the Penal Code. It is banned exceptin
circumstances when the procedure is needed to save the life of a pregnant woman
or preserve her physical health. Fetal abnormalities or rape are not recognized
as legal grounds for abortion. Egypt’s conservative social and religious context,
predominantly Islamic, heavily influences these restrictions. lllegal abortions are
common, often performed in unsafe conditions, and women face legal penalties,
including imprisonment, under Articles 260 to 264 of the Penal Code.”

3.1.6. Ethiopia

Ethiopia has relatively progressive abortion laws in Africa, governed by the
Criminal Code of 2005. In Ethiopia, abortion is legal in cases of rape, incest, fetal
abnormalities, or when the pregnancy jeopardizes the life of a woman or threatens
her health, including psychological well-being. Minors or women with physical or
mental disabilities can also access abortion. There is no explicit gestational limit, but
the law requires the procedure to be performed by a licensed medical professional.
Despite legal provisions, access is limited by social stigma, lack of trained providers,
and inadequate healthcare infrastructure, particularly in rural areas.”

3.1.7.Iran
Iranian abortion laws are restrictive and shaped by Islamic legal principles. Abortion
is permitted only within the first 18 weeks of pregnancy in case of a dangerous situation

?" Hera, R, Nojoko, S., Stiegler, N., & Bouchard, J. P. (2025). Abortion in South-Africa: Does a liberal legis-
lation really impact safe access and use? Annales médico-psychologiques, 183(2), 185-194.

DW. (2023, January 17). Egyptian activists: We need to talk about abortion. https://www.dw.com/en/
egyptian-activists-we-need-to-talk-about-abortion/a-64408518

Muzeyen, R, Ayichiluhm, M., & Manyazewal, T. (2017). Legal rights to safe abortion: knowledge and
attitude of women in North-West Ethiopia toward the current Ethiopian abortion law. Public Health,
148,129-136.
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for the life of the mother or where the developing fetus has serious abnormalities
incompatible with life, as determined by a medical panel. Rape, incest, or socio-
economic reasons are not recognized as legal grounds. The process requires approval
from multiple authorities, including medical and judicial bodies, making access
challenging. Additionally, Articles 51, 52, and 53 of the Criminal Code prohibit the
promotion and free distribution of contraceptives in healthcare settings.” This shows
Iran’s conservative religious framework limits broader reproductive rights, and illegal
abortions carry legal and social consequences.

3.1.8. Saudi Arabia

Saudi Arabia has some of the most restrictive abortion laws, rooted in Islamic
Sharia law, where aborting a fetus is prohibited unless there is a necessity to save
the life of the woman. This necessity is determined by a panel of medical experts. No
other grounds, such as rape, incest, or fetal abnormalities, are legally recognized.”
The country’s conservative religious and cultural norms strictly regulate reproductive
rights, and illegal abortions are rare due to severe legal penalties and societal
oversight. Access to safe abortion services is virtually non-existent outside the life-
saving exception.

3.1.9. United Arab Emirates

In the United Arab Emirates, abortion is also highly restricted and governed by
Federal Law No. 3, 1987. It is permitted only on the same grounds as in Saudi Arabia,
provided the pregnancy is within the first 120 days (approximately 17 weeks).*
However, new legislation that came into effect on June 21, 2024, has added new
categories for cases in which abortion is permissible in the UAE. Cabinet Resolution
No. 44 of 2024 adds three more circumstances in Article 4 of the resolution. Awoman
can now obtain abortions if the pregnancy results from rape, incest, or forceful
intercourse where consent was not provided or could not be provided, such as when
the victim is mentally impaired and her consent is invalid. In addition, the resolution
also provides for abortions to be permitted at the request of spouses.”

3.1.70. Indian Position and the Law on Abortion
India began its journey with a strict and restrictive approach to the issue of
the right to abortion. It is undoubtedly true that in 1860, when the Indian Penal

* lranWire. (2022, February 1). Free contraceptives banned at public health centers in Iran. https://iran-
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Code was enacted, Indian society was entirely different. Considering the socio-
economic conditions of the society at that time, cultural thoughts evolved with
contemporaneous changes, and with a background of revering all life forms as a mark
of humanity, the lawmakers in India in 1860 agreed that abortion should be declared
an offense under the Code. So, if anyone compares the law of that time with present
society, they may say that the law was harsh, but it must be acknowledged that it
was the demand of the then society, and the law resonated with public perception.
This was the reason that the Code of 1860 prohibits the willful abortion of the womb,
contained under Sections 312 to 316. It is also clarified by the above sections that if
such miscarriage is committed by a woman on her womb, she will also be penalized
under this section.*

Thus, a plain reading of Section 312 makes it clear that the 1860 Code chose
a middle path regarding the right to abortion, as voluntarily causing miscarriage
was declared an offense, but it was not an offense if such miscarriage was done
in good faith with the intent to save the life of the mother. This also indicates that
even before the introduction of the Medical Termination of Pregnancy Act, 1971,
abortion was allowed but with the condition of its being for a lifesaving purpose
for women who were pregnant. It is worth mentioning here that now the above law
has been abolished, and Sections 88 and 89 of the Bharatiya Nyaya Sanhita, 2023,
deal with the issue.

In this regard, reference can be made to a longstanding English case of Rex v.
Bourne,” in which therapeutic miscarriage was declared legal. In that case, a fifteen-
year-old girl was raped by someone, resulting in her pregnancy. A medical practitioner
terminated her pregnancy at her request, but thereafter he was charged with
causing a criminal abortion. Mr. Justice McNaughton, after considering the facts
and circumstances of the instance, decided that where the medical procedure to
abort the fetus was bona fide with the intention to save the life of the mother, then
the medical personnel may be allowed to discharge, and in those circumstances,
abortion is allowed.

4. Walking towards Liberalization

The law embodied in the Code of 1860 gave a bitter experience to Indian society.
As cultures move forward in time and thinking evolves contemporaneously, some
assumptions are questioned, and there is a felt need to devise a new order for the
smooth running of society as a whole. A similar alteration was seen in the attitude
towards abortion in Indian society by the nineteenth century. With the growing cost
of living, smaller families were preferred, and with women participating in multiple

**  Committing miscarriage is punishable under Sections 88 and 89 of the Bharatiya Nyaya Sanhita (2023).

* 3 AIlER615 at 62 (1938).
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roles in a developing society, unplanned pregnancies became a deterrent to their
life plans. It is true that “family planning” can be optimized by better education
regarding contraception, but there was an intermediate transitory period when the
use of contraception was not properly adopted, and yet the need to curtail family
size was felt, so “contraceptive failure” became a justified reason to seek a legally
covered abortion. Though it is true that under religious consideration, abortion was
looked at or still is beheld as a sin and wrongful action, this line of thinking has now
taken a progressive move.

Another important development in the late 19" century was the development
of new methods of fetal monitoring in pregnancy, which led to prenatal diagnosis of
fetal malformations. The birth of a physically handicapped child can have deleterious
effects not only on the perinatal health prognosis but also affects family dynamics
adversely and can lead to financial and psychological distress for the parents and
caregivers. The point of prenatal diagnosis is to provide a logical solution to the
problems, and the logical solution for lethal anomalies or those with very poor post-
natal prognosis is to offer termination of that pregnancy to prevent unnecessary
perinatal complications, which may sometimes even pose a risk of severe morbidity
and mortality for the mother. After considering the various repercussions, it was
thought that putting a blanket restriction on the act of abortion may cause a doomed
situation. For example, the available statistical data® on this issue indicated that the
general citizens of this country have never been in favor of a blanket prohibition on
abortion, and due to that, even after the restrictive law under the Indian Penal Code,
1860, there was a gross violation of Section 312 of the Code. Here the authors are
willing to clarify that they are not advocating that if there is any gross violation of
any law, it must be removed from the statute book, but considering the opinion that
law is a mirror of societal thinking, their humble request is that if so, it should be the
onus of the government to re-look into the existing provisions and, if possible, grant
some reasonable relaxation. The experiences have shown that due to the strictness
of the penal law, a pregnant woman who was willing to abort her pregnancy due
to personal reasons was compelled to secretly take the services of an unqualified
person for the same, with all the perils of indisposition and impermanence. The
study on this point also shows that about 4 percent of the overall deaths of women
are a result of complications resulting from unsafe abortion, particularly if done
by inexperienced medical personnel.”” At the same time, materialistic clinicians
exploit desperate victims of pregnancy by extracting a gigantic sum of money for
performing abortions. Not only this, but the inflexibility of the legal requirements in
seeking abortions has been answerable to a boundless degree for several offenses,
corruptions, wrongdoing, and unhappy situations, such as suicidal attempts by
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expecting women, infanticides, and relinquishment of cruel progeny. Similarly, very
recently in this regard, an analytical study published under the auspices of the United
Nations Population Fund demonstrated that about 67 out of a hundred abortions
in the Republic of India are deemed to be unsafe and kill at least eight women on
average per day.*

The above result of the strictness of the law is appealing and compels us to think
over theissue. It is pertinent to note here that the consequence of hidden abortion is
not only the story of India but is also rampant in well-advanced countries. According
to a study conducted on the issue, 1.2 million unlawfully induced abortions happen
yearly in the United States.” About five to ten thousand women die per year due to
illegal abortions and suffer physical and psychological injury.” Undoubtedly, it was
neither the purpose of the Indian Penal Code, 1860, nor the Bharatiya Nyaya Sanhita,
because Sections 312 of the earlier Code or Sections 88 and 89 of the Code of 2023
were enacted with a virtuous intention to facilitate the life of an unborn kid as well as
to prohibit the offense of female feticide or even to check the misuse of abortion in
general. However, the problem was that undue enforcement of prohibiting abortion
in all cases was posing a difficult situation not only for unmarried girls or widows
but also for married women who conceived due to failure of contraceptives or even
did not look for pregnancy due to personal choice or reasons.

Therefore, after considering the practical and humanitarian approach as well as
the vulnerable position of women in Indian society, society started to think that it
would be better to liberalize the harsh law of abortion, which would take them back
from the difficult situation of humiliation, pain, and agony.

With the passage of about 104 years, this view was finally adopted in India,
undoubtedly not on the above contentions regarding liberalization but rather with
the intent to implement family planning in this country. This idea was introduced
by an institution of the Government of India, namely, the Central Planning Board in
1964, under a vibrant plot of a family planning scheme to check the wide-ranging
problem of population.

Keeping the above object in mind, the Shri Shanti Lal Shah Committee was
constituted to investigate the possibility of liberalization of abortion law and
its possible way of reformation. The prime question before the committee was
whether it is possible to allow the act of abortion outside of the coverage of
life-saving of women. On this question, the committee entirely agreed that the
existing law contained under Sections 312 to 316 of the Indian Penal Code, 1860,

* UNFPA, 2022.
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related to miscarriage should be liberalized. To implement the above report of the
Shah Committee, in the year 1970, the Indian Government placed a bill, namely,
the Medical Termination of Pregnancy Bill, in the Parliament, which was passed
in August 1971 with the name Medical Termination of Pregnancy Act, 1971, and
became operational from April 1, 1972.

As mentioned above, steps towards liberalizing the draconian law of miscarriage
were taken by the policymaker with the intent to apply family planning.* However,
due to tremendous pressure created by religious groups, the government never
accepted this version, and in its sanctioned declarations, the Act imagined three
objectives of liberalizing the old laws. These objectives are:

1. Protecting against the risk to life or health of the woman.

2. Against sexuality or sensual physical communication with women with mental
disabilities.

3. Against deformities and diseases.

Thus, with the introduction of the Medical Termination of Pregnancy Act, 1971,
the old rigid law was relaxed, and apart from the lifesaving purpose for women,
certain choice-based grounds for abortion were also provided. This Act has also
been changed with amendments and judicial interpretation from time to time.
Before discussing those developments, it would be necessary to investigate certain
important provisions of the Act.

In India, the Medical Termination of Pregnancy Act, 1971, offers a generous basis
for procuring an abortion. The Act made Section 3 an overriding section over the
Code of 1860. Again, Section 4 of the Act allows only those terminations of pregnancy
that are conducted in government-controlled hospitals as the Government may
specify from time to time.

It is already indicated that in India, abortion rights are not available to women
on demand, and that can only be done with the permission of registered medical
practitioners. In this regard, under Section 3 of the Act, abortion was declared legal
within the initial 12 weeks of pregnancy with the consent of one doctor and after 12
weeks to the 20" week by two doctors. If the said doctors considered that abortion
may be done because the circumstances reveal that there is a risk to the life of the
mother or there is a possibility of grave injury to her health whether mental or
physical, or even if there is an apparent risk to the unborn child because there is
a strong possibility that the child would suffer from physical or mental abnormalities
or may be seriously handicapped.”

It is necessary to note here that the above provisions of the Act were first
amended in 2003 and incorporated a positive level of lucidity to it. Though it is also
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true that even after the amendment, permission for aborting the womb is still in
the hands of registered medical practitioners, the intention of the changes was to
make the procedure of termination safer by stopping underqualified practitioners
from being consulted on the subject. Therefore, it was a beneficial change for the
protection of women. The definition of fetal anomalies and their implications will
be better understood by specialists who deal with fetal problems as a matter of
special interest. There is now a sub-specialty in Obstetrics and Gynaecology all over
the world called “Fetal medicine,” and a fetal medicine specialist must be a part
of the medical board opining on these issues. After this amendment, the Act was
again revised in 2021. Employing this amendment Act, the period of termination of
pregnancy was extended. Now the view of one enumerated medical practitioner is
obligatory up to 20 weeks, and the estimation of two doctors will be essential for
aborting the pregnancy between 20-24 weeks.

It should be noted very carefully that through this amendment, the pregnancy
period borderline for termination of the womb has been amplified from twenty to
twenty-four weeks, but this change can be enjoyed only by 7 classes of women, which
include victims of rape or sexual assault, or incest; pregnant minors; those whose
marital status changes due to unfortunate widowhood or divorce during ongoing
pregnancy; women incompatible with life due to physical disabilities; mentally ill;
fetal malformation or if the child is born with a substantial risk of life or may suffer
from serious physical or mental abnormalities; and women with pregnancy in
humanitarian settings or disaster or emergencies. In addition to this, an important
step has been taken to include unmarried girls who can now exercise their right
to abort on grounds of failure of protecting pills or other methods. Nonetheless,
the extended period of 24 weeks was not available to an unmarried girl who is
willing to abort the pregnancy of her choice without coming under the above-
mentioned seven categories. Therefore, unmarried girls were allowed to terminate
their pregnancies for only up to 20 weeks.

The discussion indicates that the revised laws permit abortions up to 20 weeks
based on the evaluation of a single medical professional. To abort between 20
to 24 weeks, consensus from two medical specialists is still needed. Women in
special situations, including victims of rape or incest, women with disabilities, and
minors, are allowed an extension of the gestation period, and if there are serious
fetal abnormalities, a Medical Board at the state level will assess whether abortions
after 24 weeks can be permitted. Only specialists in Obstetrics and Gynecology
are authorized to conduct abortions. The identity and extra details of a woman
whose pregnancy has been terminated must not be disclosed, except to those
legally permitted. Therefore, for pregnancies arising out of sexual assault or rape
that surpass 24 weeks, the only remedy is to submit a writ petition to the courts.

Accordingly, when the fetus was diagnosed with spina bifida, a non-curable
condition associated with the pregnancy, the Honorable Calcutta High Court
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legalized a 37-year-old woman to abort her pregnancy at 34 weeks.” Similarly, in
August 2021, the Bombay High Court approved a 20-year-old woman to undergo
medical termination of her pregnancy due to her fetus being diagnosed with Arnold
Chiari Malformation Il, which is a brain defect that can lead to severe spinal issues,
along with bilateral clubfoot at 33 weeks.*

These cases are very apt reminders to us that some fetal malformations may
develop later in pregnancy or evolve in their severity, thus altering the prognosis
and making termination of pregnancy a justifiable option. While the permission for
late terminations is now being granted, the law also needs to address the issue of the
possibility of “signs of life”in the newborn who is delivered after a“termination”at late
gestation. This situation presents a very severe dilemma for parents and caregivers
because you just have to “wait and watch”till the baby dies!! In countries like the UK
and France, there is a provision for doing “feticide” before the process of “termination”
of the pregnancy to avoid this terrible situation. As of now, the feticide aspect is
left at the discretion of the medical board, and unless mentioned, the provision is
ambiguous and open to interpretation and hence misinterpretation.

Considering the above cases, it would be interesting to recall that undoubtedly,
in 2021, the Medical Termination of Pregnancy Amendment Act extended the
gestational period from twenty to twenty-four weeks as a welcome move, but even
though this amendment Act did not recognize the abortion right on demand. After
thisamendment, the Honourable Supreme Court received two important petitions in
which contradictory decisions have been given. In September 2022, in the case of X v.
Principal Secretary, Health and Family Welfare Department,” while allowing abortion
to an unmarried woman, the court held that for enjoyment of any rights, making any
distinction based only on marital status is unconstitutional. The Supreme Court also
opined that an undesirable pregnancy has grave and damaging paraphernalia on the
life of a lady because it disreputes her education, her vocation, and even her mental
comfort. Therefore, it also recognizes the unmet needs of marital rape survivors in
their unwanted pregnancy. On the flip side, concerning the situation of an unmarried
woman, in this case, the Supreme Court specified that all women, irrespective of their
nuptial position, have the right to harmless and legal abortion. A three-judge bench
consisting of Mr. Justice D.Y. Chandrachud, Mr. Justice Surya Kant, and Mr. Justice A.S.
Bopanna issued a ruling in her favor after hearing the petition requesting the end
of her gestation at 23 weeks and five days. In this particular instance, the petitioner
initially pursued relief from the Delhi High Court, but the court rejected the request
because the applicant’s situation did not fall under any provisions of the Medical

* See, Smt. Nivedita Basu v. The State of West Bengal & Ors, WPA 2513 of 2022.

*“ Khan, M. K., & Ali, K. (2022). Medical termination of pregnancy (Amendment) ACT 2021-A review. IP
International Journal of Forensic Medicine and Toxicological Sciences, 7(1), 1-3.

* SCC Online SC 905 (2022).
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Termination of Pregnancy Act, 1971. Subsequently, she turned to the highest judicial
body of the land. The Supreme Court remarked that the High Court’s decision had
adopted a disproportionately obstructive interpretation of the Medical Termination
of Pregnancy Act’s provisions, specifically Rule 3-B of the Medical Termination
of Pregnancy Rules, 2003, which details the categories of women authorized to
terminate pregnancies between 20 to 24 weeks. It is important to highlight that Rule
3-B(c) of the Medical Termination of Pregnancy Rules, 2003, addresses a change in
marital status during the ongoing pregnancy through widowhood or divorce. Before
this ruling, unmarried women in consensual relationships were allowed to remove
their gestations only up to the 20-week mark.

In its decision, the court emphasized that “change in marital status” must be
interpreted broadly, as the amended provisions of 2021 replaced the term“husband”
with “partnerindicating an intention to include unmarried women as demonstrated
by the phrase “woman or her partner” However, the court also clarified that the
definition of “woman” within the judgment encompasses individuals other than
cis-gender women who may need access to benign medical termination of their
pregnancies.

Finally, the Supreme Court clearly stated that any restrictive interpretation of
Rule 3-B of the Medical Termination of Pregnancy Rules, 2003, that applies solely to
married women would be discriminatory against unmarried women and contravene
Article 14 of the Constitution. Hence, the court concluded that legal provisions should
not dictate who benefits from a statute based on narrow patriarchal perceptions of
acceptable sexual behavior, which create harmful distinctions and exclude certain
groups due to their circumstances. The court also noted that dignity is a fundamental
aspect of Article 21 of the Indian Constitution, which addresses the right to life and
personal liberty. The ruling further emphasized,

The denial of control to women over their own bodies and lives would infringe
upon their dignity. The ability to make one’s own choices is essential to the
right to self-respect and dignity. This right would be destabilized if women
were involuntarily compelled to carry unwelcome pregnancies. Reproductive
independence requires that every pregnant woman has the inherent right to
choose an abortion without needing consent or approval from outside parties.

It also reemphasized that the right to reproductive autonomy is closely linked
to the right to bodily autonomy.

It was a delightful decision, but in the year 2023, the court took a U-turn and gave
a setback to its previous judgment. In the case of Xv. Union of India, a married woman
who already had two children moved to the court to get permission to abort a 24-week
pregnancy on the grounds of lactational amenorrhea, which leads to breastfeeding
women not menstruating. Rejecting her case, the court held that the case failed to
attract Section 3(2-B) of the Act. In the opinion of the Supreme Court, her case also did
not fulfill the criteria given under Section 5 concerning the threat to the life of women.
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All the contentions such as cerebral well-being, postnatal hopelessness, psychosis, and
miserable suicide tendency to cause harm to herself and her two children were also
rejected by the court. It is submitted respectfully that though the amended provisions
are progressive on paper, on the applicability level they fail to move away from the
gestational limits approach because the decision confines reproductive rights within
the boundaries of Section 3(2-B) and Section 5 of the Act by not considering the special
actualities of the case.

Further, it is also important to highlight that the 2021 amendment, along with
its original Act and the amendment from 2003, limited the use of the term “women,’
which excludes transgender individuals and those from other gender minorities from
benefiting from the bill. In India, a considerable percentage of the inhabitants identify as
transgender and experience severe discrimination, including incidents of sexual assault
and rape. If someone from the transgender or intersex community becomes pregnant
under these conditions, they would lack the same options available to a cisgender
female. The Indian judiciary must consider this issue in its deliberations.

5. Right to Privacy and Abortion

The issue of abortion has also been closely connected with the right to privacy.
Dealing with the issue, a constitutional bench comprising nine judges of the
Supreme Court, in the case of Justice K.S. Puttaswamy v. Union of India,* declared
the right to privacy a fundamental right under Article 21 of the Indian Constitution.
This is to say, individual autonomy covers reproductive rights, as predicted by the
U.N. International Conference on Population and Development, 1994.

This problem appeared within the framework of the Medical Termination of
Pregnancy Act of 1971, which regulates abortions in this country. The Act permits legal
abortions only under specific circumstances. It imposes boundaries to equilibrium the
woman’s right to privacy with the genuine interest of the State in safeguarding the
female’s strength and the capableness of human life. An additional frequently cited
rationale is that limitations on abortions are essential to avoid abortions intending
to sex selection. However, the 46-year-old legislation faced increasing criticism over
the years for being overly deterring and not aligning with advancements in medical
technology. The privacy ruling considerably strengthens appeals for reform, creating
additional opportunities to challenge Sections 3 and 5. It violates the rights of women
to make decisions about reproduction, already recognized as integral to the right to
privacy by the courts. At any point during pregnancy, a woman cannot independently
elect to end the pregnancy, which hinders her from exercising her rights to bodily
autonomy and making independent choices regarding her body. In practice, in India,
the right to an abortion is centered on the doctor, who retains ultimate authority

“10SCC1(2017).
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over the body and choices of women throughout their pregnancy. Moreover, the
commandment only acknowledges medical hazards as valid reasons for an abortion,
invalidating all other motivations a woman may have for wanting to remove her
pregnancy.” These medical menaces become even more pronounced after 20 weeks;
under such circumstances, a woman must complete the pregnancy unless it poses
a serious threat to her life, even if other grounds related to fetal corporeal and cerebral
aberrations under Section 3 are fulfilled. The legislation does not take into account
non-medical issues such as the financial implications of child-rearing, impacts on
career choices, or any other personal factors. Additionally, the Act overlooks the
struggles of married women who are compelled to conceive and carry a pregnancy
to term against their will, as marital rape for women older than 15 years is not legally
acknowledged as rape.”

It is respectfully submitted that, undoubtedly, the state be empowered to put
restrictions on any fundamental right, but the limitations imposed by the state must
be within constitutional norms. It must come under Article 21, which guarantees the
fundamental right to life and personal liberty, and entails a just, reasonable, and fair
test as given in the case of Maneka Gandhi v. Union of India.”

Consequently, a woman is required to possess the right to make decisions
regarding her own body and reproductive health on her terms. It has been asserted
that since pregnancy happens within her body and has significant insinuations
for her well-being, the rights of an unborn fetus cannot be ranked over those of
a living woman. Therefore, both the Bombay High Court and the Supreme Court
have underscored the autonomy of women in making conversant choices about
their bodies, productiveness, and generative matters. Even though the apex judicial
body has permitted abortions beyond twenty weeks, the necessity for women to
approach the courts illustrates an additional barrier to access to harmless and lawful
abortions. In a nation where unsafe abortions frequently lead to maternal fatalities,
there is a pressing need to synchronize the Act’s provisions with the views of the
Indian Judiciary. This alignment would significantly help in tackling privacy issues
and diminishing the stigma associated with abortion.

Conclusion

The study conducted under this paper reveals that, barring a handful of juris-
dictions, the right to abortion is recognized in almost all countries, wherein this

¥ Section 3 requires approval of one doctor to abort pregnancy upto 12 weeks and two doctor for 12

to 20 weeks.

Considering the privacy judgment, a two-judge SC bench recently read down the exception for mar-
ital rape and held that forced sex with all minor wives, and not just wives under the age of 15, would
constitute rape. The larger exception for marital rape is also expected to be debated further.

*AIR 1978 SC 597.
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right is slowly but continuously expanding as far as its dimensions are concerned.
In a country like India, the recent verdict of the Supreme Court proves that the right
to abortion, which was not available at a point in time when abortion was declared
an offense, is finally decriminalized and became a right, and now it is moving in
a more progressive direction. As the study discussed, during the British period,
the Indian Penal Code was passed in 1860, which makes the act of miscarriage
a punishable offense with imprisonment, fine, or both. The law continued even
after independence, and it was not until 1971 that the Indian Parliament developed
and enacted a distinct law concerning reproductive rights, known as the Medical
Termination of Pregnancy Act, 1971.This legislation granted women a limited right
to abortion, contingent upon the approval of medical professionals. After more
than 25 years, the Indian Parliament recognized the shortcomings of this law and
made amendments to it in 2003. Subsequently, in 2021, it expanded the timeframe
for pregnancy terminations to 24 weeks for precise groups of women, including
survivors of rape, minors, those with mental disabilities, and women carrying fetuses
with abnormalities. However, the Act still systematically excluded unmarried girls
in consensual relationships, thus denying them bodily autonomy. The Supreme
Court, however, identified this as discrimination based on matrimonial rank and
ruled that the right to abortion up to 24 weeks should be accessible, regardless of
marital status. As a result, an unmarried girl who becomes pregnant in a consensual
relationship is now entitled to terminate her pregnancy within 24 weeks, just like
a married woman.

Given the previously mentioned concern, it can be confidently stated that the
recent ruling by the Supreme Court reinforces India’s dedication, as expressed in
various international agreements, to guarantee harmless and permissible abortion
as a legitimate right for every woman. This decision regarding equality and the right
to choose is especially significant for a nation where women's bodies have historically
been subjected to patriarchal scrutiny, signalling a much-needed leaving from the
obsolete belief that only married women engage in sensual relations and that
consequently, the law must only cater to them. This reflects the profound changes
and evolving perspectives that are emerging within traditional Indian society. It
is important to note that in India, with 73 million single women who previously
lacked legal and safe access to abortion after 20 weeks, the extension of the Medical
Termination of Pregnancy Act, 1971, will be highly progressive for this specific group
of women.

To sum up, it may be concluded that even after the liberalization of abortion
rights in India, it still depends on the will and decision of the medical board and has
not yet become a right of women in the true sense. Therefore, it is requested that
the right to abortion should be granted to women as a choice, and unnecessary
restrictions should be removed in this regard, which would be a great step towards
legal and safe abortion.
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Abstract. Biomedical waste poses significant risks to public health and the environ-
ment when not managed properly. While healthcare facilities (HCFs) are intended to heal,
they also generate hazardous waste such as used syringes, sharps, and contaminated
materials that can exacerbate environmental pollution if treated inadequately. In India,
despite implementing the Biomedical Waste Management Rules, 2016, challenges
persist due to systemic non-compliance, especially among unauthorized HCFs, and
insufficient waste treatment infrastructure. Accordingly, this article employs a doctrinal
and comparative policy approach to assess regulatory frameworks and implementation
strategies across the BRICS countries. Using 2020 Central Pollution Control Board (CPCB)
statistics, it examines India’s biomedical waste management policy while drawing cross-
jurisdictional insights from Brazil, Russia, China, and South Africa. The report finds major
areas of policy convergence and divergence, particularly on regulatory design, public-
private compliance mechanisms, and technology integration. Based on this comparative
study, the article offers the Public-Private Compliance Incentive Model (PPCIM) and
recommends regionally coordinated efforts to bridge regulatory and infrastructure gaps.
By situating these proposals within the framework of the Sustainable Development
Goals (SDGs), specifically 3, 6, 12, and 17, this article emphasises the critical role of
BRICS collaboration in transforming biomedical waste management from a regulatory
challenge to a catalyst for sustainable health and environmental governance.
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Introduction

Among the many environmental concerns, biomedical waste has emerged as
a uniquely complex threat due to its infectious and hazardous nature particularly in
emerging economies like the BRICS.' This issue has become central to contemporary
discourse, as the environment provides the fundamental elements for human
survival, i.e., clean air, safe drinking water, and nutritious and pure food. A degraded
environment can have serious consequences for human health, leading to respiratory
disorders, neurological impairments, cancers, and other critical ilinesses.” Beyond

Praveen, K., Ganguly, S., & Wakchaure, R. (2017). Environmental pollution and safety measures: Inter-
national issues and its global impact. In M. M. Abid Ali Khan et al. (Eds.), Global progress in develop-
ment of sustainable environment (pp. 40-65). Discovery.

Janik-Karpinska, E., et al. (2023). Healthcare Waste—-A Serious Problem for Global Health. Healthcare,
11(2), 242-256.
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sustaining human life, the environment supports many plant and animal species
integral to maintaining ecological balance.’ Protecting the environment thus
ensures the preservation of biodiversity and reduces the risk of species extinction.
A healthy environment is also imperative for climate regulation and is a source of
essential materials supporting agriculture, industry, and daily life.* However, human
interventions—deforestation, industrial emissions, and the excessive use of fossil
fuels-have contributed to severe environmental degradation. These activities have
accelerated climate change, triggering phenomena such as rising sea levels, ocean
acidification, and extreme weather events, all posing long-term threats to ecological
stability and intergenerational sustainability.’

Among the many contributors to environmental degradation, the improper
disposal of biomedical waste is a significant and often overlooked concern.’
Biomedical waste generated during the diagnosis, treatment, or immunization
of humans and animals includes used syringes, contaminated bandages,
pharmaceutical residues, and discarded medical devices.” This waste is broadly
categorized into infectious waste (e.g., blood-soaked materials, sharps), hazardous
waste (e.g., chemical disinfectants, cytotoxic drugs), and radioactive waste (e.g.,
materials from radiation therapy and diagnostic procedures). Numerous studies have
indicated that when biomedical waste is mishandled or inadequately disposed of,
it poses serious risks to human health, animal life, and the environment.* Therefore,
effective and sustainable biomedical waste management has become an urgent
public health and environmental mandate, particularly in countries facing rapid
population growth and expanding healthcare demands.” Given the severity of the
risks associated with improper biomedical waste management, it is essential to
have robust legal and regulatory mechanisms in place to ensure the safe handling,

Nnawulezi, U., & Nwaechefu, H. (2022). Reinforcing indigenous peoples’ right to health in the wake
of the COVID-19 pandemic: A panacea for sustainable human rights protection. BRICS Law Journal,
9(4), 108-133.

Aplet, G. H., & Mckinley, P.S. (2017). A portfolio approach to managing ecological risks of global change.
Ecosystem Health and Sustainability, 3(2), e01261.

Kampa, M., & Castanas, E. (2008). Human health effects of air pollution. Environmental Pollution, 151(2),
362-367.

McMichael, A. (2003). Climate change and human health: risks and responses. World Health Organization.
https://iris.who.int/server/api/core/bitstreams/6397f75e-4fee-4ebe-9842-213a47e82cal/content

Divan, Sh., & Rosencranz, A. (2022). Environmental law and policy in India: Cases and materials. Oxford
University Press.

Omo, Q. G., & Hassan, N. E. (2024). Biomedical waste management and their effects on the environ-
ment: A review. World Journal of Advanced Engineering Technology and Sciences, 11(01), 86-95.

Rawcliffe, C. (2014). Sources for the study of public health in the medieval city. In J. T. Rosenthal (Ed.),
Understanding medieval primary sources: using historical sources to discover medieval Europe (pp. 177-
195). Routledge.
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treatment, and disposal of such waste. The responsibility for mitigating these risks
lies with healthcare facilities, governments, and regulatory authorities tasked with
setting and enforcing biomedical waste standards. As in other BRICS nations, the
legal framework is crucial in shaping biomedical waste management practices in
India. Understanding these frameworks' effectiveness, limitations, and enforcement
mechanisms is essential to identifying systemic gaps and formulating sustainable
solutions. The following section critically examines the legal and regulatory
landscape governing biomedical waste management in India, with comparative
insights from other BRICS countries to evaluate the effectiveness of existing policies
and the potential for cross-jurisdictional learning.

1. Legal & Regulatory Framework

Resilient regulatory and legal frameworks are essential for effectively managing
biomedical waste. Among BRICS countries, the strength and enforceability of such
regulations vary considerably.” While some nations have developed comprehensive
legal systems, inconsistencies in implementation and regulatory loopholes remain
key challenges. As a member of the BRICS bloc, India has made progress in formulating
and enforcing biomedical waste management policies." While its approach holds
domestic significance and potential as a model for others, India must also proactively
learn from the best practices of fellow BRICS nations.

The Government of India introduced the Biomedical Waste (Management and
Handling) Rules, 1998, in July 1998 to address the growing concerns related to the
improper disposal of biomedical waste.” These rules establish accountability among
healthcare facilities (HCFs) and ensure the proper management and disposal of
waste they generate.” Applicable to all HCFs such as hospitals, clinics, laboratories,
and research institutions, the primary objectives of these rules were to promote
environmentally sound waste management practices, safeguard the health of
healthcare workers and waste handlers, and standardize procedures for segregation,
collection, storage, transportation, and disposal of biomedical waste." Additionally,
the rules outlined the classification of biomedical waste types, introduced a color-
coding system for waste containers, and specified labelling and packaging standards.

Anisimov, A., & Ju, K. (2019). Trends and prospects for legislative regulation of legal responsibility for
environmental offenses in BRICS countries: Comparative law. BRICS Law Journal, 6(1), 82-101.

Datta, P, Mohi, G., & Chander, J. (2018). Biomedical waste management in India: Critical appraisal.
Journal of Laboratory Physicians, 10(1), 6-14.

Capoor, M. R,, & Bhowmik, K.T. (2017). Current perspectives on biomedical waste management: Rules,
conventions and treatment technologies. Journal of Medical Microbiology, 35(2), 157-164.

Patil, A. D., & Shekdar, A. V. (2001). Healthcare waste management in India. Journal of Environmental
Management, 63(2), 211-220.

Singh, A., & Kaur, S. (2012). Biomedical waste disposal. Jaypee Brothers.
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Additionally, healthcare facilities were also required to maintain detailed waste
generation, collection, and disposal records and submit regular reports to the
designated authorities.

In response to evolving challenges and gaps in the 1998 regulations, the
Government of India introduced a revised and more robust framework, the Biomedical
Waste Management Rules, 2016. These rules were legislated by the powers conferred
on the central government under the Environment (Protection) Act, 1986. The new
set of exhaustive rules aims to streamline and increase the efficacy of managing and
administering biomedical waste generated in the country and address the emerging
challenges and developments in the field.” Any stakeholder directly involved in
generating, collecting, preserving, conveying, treating, or disposing of biomedical
waste must now abide by these regulations.” In reference to waste collection, the
2016 rules mandate segregation into four systematic categories instead of the earlier
ten categories under the 1998 rules, while entailing the appropriate color-coding
system (see Figure 1). The new rules allow for the pre-treatment of laboratory waste to
reduce its volume and ensure safe disposal, and mandate that every waste container
have a barcoding system to track the waste from its generation to disposal.” Hence,
they emphasize the need for a sustainable and environmentally friendly approach
towards waste management while promoting the safety and scientific disposal of
biomedical waste to prevent adverse impacts on the health of the species and the
environment.

These rules are comprehensive and enforceable, requiring each healthcare facility
to categorize waste using standardized colour codes (see Figure 1)." The segregated
waste can be stored for up to two days before being properly disposed of or picked
up by a professional from a facility that handles typical bio-medical waste, i.e.,
Common Biomedical Waste Treatment Facility (CBMWTF). The CMBWTF then treats
the waste according to the color of the bag. A few of these disposal techniques are
deep entombment, cremation, autoclaving, annihilation, chemical treatment, and
transportation to secured landfills or wastelands.” In certain instances, the concerned
healthcare institutions are de-facto in charge of pre-treating blood tests, blood bags,

Goswami, M., Goswami, P. J., Nautiyal, S., & Prakash, S. (2021). Challenges and actions to the environmen-
tal management of bio-medical waste during COVID-19 pandemic in India. Heliyon, 7(3), €06313.

Datta, Mohi & Chander, 2018.

Maurya, S., Saxena, A, Srivastava, K., Singh, A., Joshi, R., & Patel, A. (2025). Strategies for bio-medical
waste management: A comprehensive approach. In A. Mandpe, S. Paliya & M. P. Shah (Eds.), A vision
for environmental sustainability: Overcoming waste management challenges in developing countries
(pp. 167-190). Springer.

Babu, R., et al. (2009). Management of biomedical waste in India and other countries: A review. Jour-
nal of International Environmental Application & Science, 4(1), 65-78.

Hajam, Y. A,, & Lata, P. (2025). Management of biomedical wastes. In Biomedical Waste Management
(p. 85). Apple Academic Press.
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and microbiological waste which is generated from their facilities through local
sanitization and eviscerating following the recommendations made by National Aids
Control Organization (NACO) and World Health Organization (WHO), even though
these HCFs rely on CBMWTF or have in-house captive facility for treating the waste.
Finally, healthcare facilities are further suggested to stop employing the chlorinated
plastic bags, medicated gloves, and packs containing blood to prevent the emission
of dioxins and furans from burning such trash.”” Nevertheless, the efficacy of these
rules is limited by structural enforcement deficits, such as capacity gaps in State
Pollution Control Boards and insufficient digital compliance monitoring. Unlike
China’s real-time tracking or Brazil's fiscal compliance models, India’s enforcement
remains reactive rather than proactive.

BIO MEDICAL WASTE MANAGEMENT
Segregation of Hospital Bio-Medical Waste

General Waste
Kitchen Waste,
Paper & Tissues &
Water Bottles &
Cans.

Infected Plastics
Syringes, Gloves &
Plastic Waste.

Glassware
Antibiotic Vials,
Metallic Implants,
Glassware Material
Expect Cytotoxic.

Disposal | «— Incineration -— Auto —»
calving
Secured Land Secured Land Deep Re-Cycler
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Figure 1: Color Coding of Bio-Medical Waste’'

Wisniewski, A., Zimmerman, M., Crews, T., Haulbrook, A., Fitzgerald, D. C., & Sistino, J. J. (2020). Reduc-
ing the impact of perfusion medical waste on the environment. Journal of Extra Corporeal Technol-
ogy, 52(2), 135-141.

Biomedical Waste Management. (2022, April). Role of Hospitals. Clutch Health, https://clutch-health.
in/biomedical-wastebmw-management-role-of-hospitals



Siddharth Kanojia 41

1.1. Initiatives by States

In order to mitigate the harmful effects on public health and the environment,
Common Biomedical Waste Treatment Facilities (CBWTFs) were established in various
districts of the states. Herein, the biomedical waste generated by its healthcare
facilities has been appropriately treated. After treatment, recyclable material can
either be recycled or disposed of in secure landfills or wastelands. Healthcare facilities
located within a 75-km radius of a CBWTF are generally restricted from setting up
their treatment facilities, as per the 2016 regulations.” According to the revelations
in Annual Reports on BMW, currently, 208 CBWTFs are operational in the country,
and almost 30 are under construction. A few North Eastern States, along with Goa
and Andaman & Nicobar, do not have the CBWTFs for treating and disposing of
biomedical waste. However, if the CBWTF is unavailable, the Healthcare Facilities
may establish their treatment facility per the requirements in the aforementioned
Regulations for treating and disposing of biological waste. Under this proviso, almost
17,206 healthcare facilities have installed their respective captive facilities, wherein
the State’s pollution control boards were instructed to oversee adherence to the 2016
Biomedical Waste Management Regulations. In case of any violation, the concerned
HCFs can be ordered to shut down their facility and, thereafter, be compelled to
become members of CBWTF. Some of these captive treatment facilities also offer
deep burial facilities, whose condition must be regularly monitored by the State’s
pollution control bodies.”

Further, the regulations also mandate each operator of the shared bio-medical
waste treatment facility to install an Online Continuous Emission Monitoring System
(OCEMS) in order to monitor the treatment of waste in real-time for the parameters as
stipulated by State Pollution Control Boards (SPCB) or Central Pollution Control Board
(CPCB) in transmitting and authorizing the real-time data to their servers. According
to the statistics provided, of the total operation CBWTFs, only 93.75% have followed
this instruction of installing OCEMS with their incineration stack.

2. Compliance and Findings

According to the new rules of 2016, every year, by July 31, the SPCB of each State
is obligated to submit an annual report. This report must include information and
minutes about the collection, handling, transportation, and disposal of biomedical
waste in the respective State. The report is directed to the Ministry of Environment,
Forests & Climate Change (MoEFCC) for further collation of the data received from
other states. Despite regulatory mandates, compliance remains inconsistent. The

? Baghotia, K. S. (2017). Systems approach in biomedical waste management. Journal of Indian Society

of Hospital Waste Management, 16(1), 36-73.

» Central Pollution Control Board (2020).
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2020 CPCB report illustrates this through alarming statistics (see Table 1). According
to this report, the cumulative quantum of biomedical waste generated by each State
was reported as 774 tonnes per day, of which almost 8.53% of waste was not treated.
Of the total waste collected, 656 tonnes per day was non-COVID and 118 tonnes per
day was COVID-related biomedical waste.

As a consequence, an unaccounted portion of bio-medical waste (including
COVID) must have been disposed of in the environment or landfills. Furthermore, of
the total 352,014 operational HCFs, only 69% are authorized HCFs, and accordingly
receive assistance for the collection, transportation, treatment, and disposal of BMW.
While 5% of HCFs have their captive waste treatment facilities, which deal with the
disposal and treatment of waste. This annual report has revealed a few discrepancies
and non-compliances with a few provisions of BMW Rule 2016, such as the lack of
liquid waste pre-treatment facilities, the failure to disclose the existence of deep
burial trenches, and the more alarming problem of an unauthorized healthcare
facility. The report further revealed that out of the total operational HCFs in India,
almost 54.33% of HCFs are unauthorized. Additionally, around 22,261 HCFs were
reported to have violated the BMW Rule 2016, of which only 60% were issued show-
cause notices concerning the respective violation.*

Table 1: Data related to HCFs, generation, and treatment
of Biomedical Waste”

S No. | Particulars Data Remarks

| Number of Operational Healthcare Facilities |3,52,014 -

Il |Number of Authorized HCFs 1,60,736 45.66% of |
Il | Number of Unauthorized HCFs 1,91,278 54.33% of |
IV |HCFs using CBMWTF 2,44,282 69.39% of |
v HCFs have their qun captive BMW 17,206 4.88% of |
Management facility
VI |Bio-Medical Waste Generation 774 tons/day |-
Vil Non-COVID-19 Bio-Medical Waste 656 tons /day | 84.75% of VI
Generated
vill COVID-Related Bio-Medical Waste 118 tons/day |15.25% of VI
Generated
IX Bio-Medical Waste Treated by CBMWTF & 708 tons/day | 91.47%

Captive facilities

* Central Pollution Control Board (2020).

» Central Pollution Control Board (2022).
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X | Bio-Medical waste untreated 66 tons/day  |8.53%
Xl |HCFs in violation of BMW Rules 22,261 6.32% of |
HCFs received a show-cause notice
0,
Xl from SPCB for violation of BMW Rules 13,389 60.14% of XI

By observing this dataset, there are various gaps in ensuring full compliance
with the rules concerning effective management of Bio-Medical Waste. A regression
in compliance from 2018 to 2020 highlights not merely institutional inefficiency
but systemic tolerance for non-compliance. This has long-term consequences for
water pollution and zoonotic outbreaks, particularly in high-density urban regions.
Meanwhile, the key concerns that require immediate intervention are mentioned
herein:

(i) Unauthorized healthcare facilities are not subject to mandatory compliance
with the rules. Thus, they are not bound to report their biomedical waste generation
to the concerned CBWTF. Hence, the waste generated by these HCFs remains
unaccounted and may be disposed of untreated in landfills or wastelands.

(ii) Almost 25.73% of HCFs do not have their own captive BMW management
facility, nor do they rely on a CBWTF. Hence, the waste generated by these HCFs is
also unaccounted for and may be left untreated.

(iii) Approximately 66 tons per day, or 792 tons per year, of generated bio-medical
waste is left untreated. This waste includes COVID waste. Subsequently, this waste
may be disposed of in wastelands, water bodies, or garbage dumps.

(iv) Almost 40% of the HCFs that have violated some or other provisions of BMW
Rules 2016 have not received any show-cause notice by the State’s pollution control
board. It reflects the concerns related to the implementation and execution of penal
provisions.

3. Technological Inclusion

Technology plays a pivotal role in modernizing biomedical waste management. An
improper technique of garbage disposal eventually arises from improper segregation.
The waste generated by the HCFs is mixed with common garbage due to improper
segregation techniques, making the entire waste stream dangerous. Besides that, an
inadequate management of such wastes also results in environmental pollution and
proliferation of pests like insects and rodents, leading to the spread of diseases like
cholera, typhoid, hepatitis, and serious infections such as AIDS, which can originate
from syringes and needles contaminated with human blood.” Subsequently, HCFs
administration and regulatory bodies such as Pollution Control Boards (PCBs) should

* Price-Smith, A.T. (Ed.). (2001). Plagues and politics: infectious disease and international policy. Springer.
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look for novel, scientific, safe, and economical ways to manage the trash, and keep
the direct stakeholders, such as Doctors, Nurses, Lab Technicians, Diagnostics, and
Rag Pickers, updated on the latest developments in this field. Nevertheless, some
traditional techniques must be adopted by the HCFs to reduce the generation of
and improve biomedical waste management. They can commence by adopting
a waste reduction plan focusing on reducing waste generation at the source. It may
include implementing a green purchasing policy, reducing packaging waste, and
using reusable medical devices. Establishing the procedures of appropriate waste
segregation can help reduce the amount of biomedical waste generated. It involves
separating infectious waste, sharps, pharmaceutical waste, and other types of waste
into separate containers for disposal or recycling. Then there is a need to implement
a recycling program for paper, cardboard, plastic, and glass items. It can help reduce
the volume of waste dumped in landfills and provide basic training to hospital staff
on appropriate procedures for managing the generated waste. Apart from relying
only on the traditional methods, the State shall persuade the PCBs and HCFs to
adopt technologically advanced protocols and methods to reduce, segregate, and
treat the hazardous wastes. Some of these technologies are mentioned herein and
compared in Table 2.

3.1. Incineration Technology

Incineration is a high-temperature waste treatment procedure (800-1000°C)
that can process a wide range of waste types, including biomedical and hazardous
waste. It minimizes waste volume by up to 90%, making it very effective in space-
constrained environments. Its ability to neutralise pathogenic and poisonous
chemicals improves environmental safety, while its potential for energy recovery
(by steam or electricity) increases its sustainability worth. However, the technique
produces pollutants like greenhouse gases and harmful particles, which raises
environmental concerns. Furthermore, its high installation and maintenance costs
make it unfeasible in resource-constrained environments such as many districts of
India, emphasising the need for cost-effective alternatives or hybrid solutions.”

3.2. Non-Incineration Technologies

Mechanical-Biological Treatment (MBT) is a non-combustion waste management
strategy that combines mechanical sorting with biological processes like composting
or anaerobic digestion. It is very successful in treating organic and mixed municipal
garbage, reducing landfill dependence and enabling resource recovery. MBT
requires less capital than incineration and produces fewer pollutants, making it
more appropriate for developing countries. However, its efficiency is dependent on

7 Cogut, A. (2016). Open burning of waste: A global health disaster. https://api.semanticscholar.org/

CorpuslD:202548765
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efficient waste segregation at the source, and it may require other technologies to
effectively manage leftover hazardous components.

3.3. Chemical Technology

Itinvolves the use of chemical agents to treat waste. The process can neutralize
hazardous waste, separate metals from other waste materials, or reduce the volume
of waste.”

3.4. Pyrolysis

Pyrolysis is a thermal waste treatment process that decomposes organic materials
in the absence of oxygen, producing gas, oil, and charcoal. It provides a sustainable
way to manage biomedical and organic waste while also producing biofuels, which
contributes to circular economy aims. Pyrolysis has fewer emissions than incineration
and can be used for decentralised waste treatment. However, the technology
necessitates precise operational controls and a hefty initial investment, which may
limit its widespread adoption in low-resource environments unless supported by
public-private partnerships and long-term policy incentives.”

3.5. Plasma Gasification

It involves the use of high-temperature plasma to convert waste into a gas that
can be used to produce energy. This process can be used to handle a wide variety
of wastes.”

3.6. Autoclaving

Autoclaving is also referred to as steam sterilization, the procedure adopted
to sterilize medical waste, including infectious waste and laboratory materials. It
involves using high-pressure steam to kill microorganisms that may be present in
the waste. During the process, the waste is placed in a sealed chamber, and steam is
introduced at a high pressure and temperature (usually between 121-134 degrees
Celsius). The heat and pressure cause the microorganisms to break down, effectively
sterilizing the waste. Autoclaving has been proven to be highly effective at sterilizing
medical waste, reducing the risk of infection and contamination. It produces no
harmful emissions or by-products, making it a more environmentally friendly waste
management option than incineration. The technique is often less expensive than

*  Demirbas, A. (2011). Waste management, waste resource facilities and conversion processes. Energy

Conversion and Management, 52(2), 1280-1287.

# Hsu, E., Barmak, K., West, A. C., & Park, A. A. (2019). Advancements in the treatment and processing of

electronic waste with sustainability: A review of metal extraction and recovery technologies. Green
Chemistry, 21(5), 919-936.

* Fabry, F, Rehmet, C., Rohani, V., & Fulcheri, L. (2013). Waste gasification by thermal plasma: A review.

Waste and Biomass Valorization, 4, 421-439.
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incineration or other waste treatment options, making it more accessible to smaller
healthcare facilities or clinics. Whereas autoclaving equipment requires regular
maintenance and calibration to ensure that it is functioning correctly, the process
requires significant energy to heat the steam and maintain the high pressure, making
it less energy-efficient than other waste treatment options.”

3.7. Microwave Irradiation

A technology used to treat medical waste involves exposing the waste to
microwave radiation. This technology uses high-frequency electromagnetic waves
to generate heat, killing microorganisms and sterilizing waste. During irradiation,
the waste is placed in a chamber and exposed to microwave radiation. The radiation
causes water molecules in the waste to vibrate rapidly, generating heat and
increasing the temperature. Subsequently, the heat generated by the microwave
radiation is sufficient to kill microorganisms and sterilize the waste. This technique
can sterilize waste in a shorter time than other methods, such as autoclaving or
chemical treatment. It also requires less energy than other waste treatment options,
such as incineration or autoclaving, and it does not produce harmful emissions or
by-products, making it a safer option for workers than incineration. Nonetheless,
microwave irradiation equipment can be expensive to purchase and maintain,
making it less accessible to smaller healthcare facilities or clinics.”

Table 2: Comparative Analysis of Major Waste Treatment Technologies

Technology |Waste Streams | Key Advantages Key Disadvantages Relative
Treated Cost
Incineration | Municipal solid | Destroys pathogens & | Emits GHGs, High
toxics particulates, and
Biomedical dioxins unless well-
and hazardous | Cuts volume up to 90% | controlled
waste
Steam/electricity High capital and
generation pollution-control costs
Mechanical- | Mixed Lower emissions than | Longer processing Medium
Biological municipal thermal methods time
Treatment waste pre-
(MBT) (non- | segregated Recovers recyclables & | Residual rejects
incineration) biogas still need disposal/
incineration

Ghasemi, M. K., & Yusuff, R. Bt. M. (2016). Advantages and disadvantages of healthcare waste treatment
and disposal alternatives: Malaysian scenario. Polish Journal of Environmental Studies, 25(1), 17-25.

Diaz, L. F, Savage, G. M., & Eggerth, L. L. (2005). Alternatives for treating and disposing healthcare
wastes in developing countries. Waste Management, 25(6), 626-637.
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Chemical Hazardous Neutralizes toxins/ Generates secondary | Medium
Treatment liquids/slurries | metals residues needing

landfill
Metal-bearing | Adaptable to many
wastes chemistries Ongoing reagent
costs & handling risks
Pyrolysis Organic/ Produces sellable fuels | Feed must be dry & Medium-
biomass & char homogeneous High
Plastics & tyres | Lower air emissions vs. | Capital & operating
Incineration know-how
Plasma Heterogeneous | Nearly destruction of | Very high power Very
Gasification | MSW toxins demand & capex high
Hazardous and | Minimal ash/landfill Complex O&M, limited
e-waste needs global track record
High-grade syngas for
power
Autoclaving | Infectious & Proven pathogen kill | Consumes steam/ Low-
(Steam lab medical energy Medium
Sterilisation) |waste No toxic air emissions
Equipment needs
Lower capex than strict maintenance
Incineration
No volume reduction
unless followed by
shredding
Microwave | Medical & lab | Rapid cycle time High unit cost for Medium
Irradiation wastes with small facilities
sufficient Lower energy than
moisture autoclave/incinerator | Limited throughput;

No combustion
emissions

metal items must be
removed

Biomedical waste management techniques differ significantly in terms of
efficiency, cost, environmental impact, and applicability. High-temperature
technologies such as incineration and plasma gasification provide effective volume
reduction and energy recovery, but they are capital-intensive and emit pollutants,
making them unsuitable for resource-constrained places. Alternatives such as
autoclaving, microwave irradiation, and mechanical-biological treatment are cleaner
and often less expensive, albeit they may necessitate pre-treatment or additional
disposal procedures. Advanced procedures such as pyrolysis and chemical treatment
offer promise for converting biomedical waste into reusable products, but their
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operational complexity limits scalability.” In developed nations, new technologies
such as electron beam irradiation and supercritical water oxidation are being
investigated to improve safety and sustainability.”

4, Comparative Lessons from BRICS Nations

Biomedical waste management (BMWM) strategies exhibit substantial diversity
across BRICS nations, each reflecting distinct regulatory structures, technological
adoption, enforcement mechanisms, and compliance frameworks (see Table 3).”
In China, BMW is characterized by a highly centralized regulatory approach. The
government enforces stringent penalties for non-compliance, facilitating high
adherence among healthcare facilities.” Significant investments in advanced
waste-to-energy technologies, notably plasma gasification and autoclaving, have
substantially decreased untreated waste volumes. Real-time waste tracking systems
provide transparency and enhance operational oversight. Transferable elements for
India from China’s experience include establishing centralized digital monitoring
systems, rigorous penalty structures, and strategic investment in advanced
technological infrastructure. Brazil contrasts with China’s centralized control by
adopting a decentralized, market-oriented approach heavily reliant on public-private
partnerships (PPPs).” The decentralization of waste treatment services, driven by
fiscal incentives and explicit green governance mandates, has significantly boosted
innovation and compliance.* The active role of subnational governments, combined
with the integration of extended producer responsibility (EPR) mechanisms into
healthcare financing frameworks, presents a highly successful policy innovation.”

Tawo, O. E., & Mbamalu, M. I. (2025). Advancing waste valorization techniques for sustainable indus-
trial operations and improved environmental safety. International Journal of Scientific and Technolo-
gy Research, 14(2), 127-149.

Pavlov, Y.S., Petrenko, V. V., Alekseev, P. A., Bystrov, P. A, & Souvorova, O.V. (2022). Trends and oppor-
tunities for the development of electron-beam energy-intensive technologies. Radiation Physics and
Chemistry, 198, 110199.

Zorina, A., & Yapryntsev, l. (2024). Images of corporeality in law: The experience of the BRICS coun-
tries. BRICS Law Journal, 11(1), 58-83.

Mao, K., Zhu,Y., Zhao, Zh., & Shan, Y. (2020). Authoritarian environmentalism and environmental regu-
lation enforcement: A case study of medical waste crime in northwestern China. In N. South & A. Bris-
man (Eds.), Routledge international handbook of green criminology 2™ ed, pp. 382-400). Routledge.

Mu, R. (2008). Public-private partnerships for expressways in China: An agency theory approach (paper
presented at [EEE/NGI conference on infrastructures (Rotterdam)). https://repository.tudelft.nl/record/
uuid:f5431f5b-54c7-4943-aecc-4348ef27f7bf

Gao, Y., Li, Zh., & Wang, Zh. (2025). Fiscal decentralization, green innovation and low-carbon transi-
tion of heavily polluting firms. Journal of Environmental Management, 380, 124897.

Cai, Y., &Choi, T. M. (2019). Extended producer responsibility: A systematic review and innovative pro-
posals for improving sustainability. IEEE Transactions on Engineering Management, 68(1), 272-288.
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India can leverage Brazil's PPP and EPR frameworks to enhance localized and
economically sustainable BMWM solutions.

Russia employs a mixed governance model, wherein regional authorities
predominantly manage general waste streams albeit without adequate specialized
regulations explicitly tailored to biomedical waste.” Despite these regulatory gaps,
Russia’s strengths lie in its initiatives focused on environmental education, stakeholder
engagement, and public-sector transparency, thereby indirectly promoting
compliance.” India could benefit from adopting Russia’s soft regulatory mechanisms
strategies, focusing particularly on education, public awareness campaigns, and
transparent information dissemination. Meanwhile, South Africa integrates national
BMWM guidelines with substantial municipal autonomy, enabling flexible, context-
specific implementation at the local level.”” The decentralized regulatory structure
facilitates grassroots community engagement, allowing localized monitoring
mechanisms that significantly improving accountability and compliance. South
Africa’s approach underscores the efficacy of linking public health services directly
with waste management operations, which could substantially enhance India’s
community-level BMWM accountability and effectiveness.” Drawing from these
diverse experiences, India’'s BMWM strategy could adopt a hybrid regulatory
framework integrating China’s robust centralized monitoring infrastructure, Brazil's
PPP-driven decentralized service delivery and EPR mechanisms, Russia’s educational
outreach and transparency initiatives, and South Africa’s effective municipal-level
accountability practices.

Table 3: BMWM Frameworks Across BRICS Nations

Country | Regulatory Technological Compliance | Enforcement
Approach Advancement Rate Mechanisms
China Centralized and | Plasma High Real-time tracking,
strictly punitive | gasification, stringent penalties
autoclaving

“0 Proskuryakova, L. (2021). Policy and governance for waste management in Russia. In P.Singh et al. (Eds.),

Waste Management Policies and Practices in BRICS Nations (pp. 217-230). CRC Press.

*' Vinogradova, T. (2022). Improving green budget decisions and transparency through public partici-

pation: Evidence from Russia. Public Sector Economics, 46(3), 385-401.

2 Van Wyk, M. W. (2011). An evaluation of the implementation of the normative objectives set for Environ-

mental Management Frameworks in selected case studies in Gauteng and the Northwest Province, South
Africa (Thesis). http://hdl.handle.net/11427/11258

* Agenbag, M.H.A, Human, I.S., & Schutte, D. (2022). Local government environmental health services:

Fundamentals for effective municipal service delivery and preventive health outcomes. Journal of
New Generation Science, 20(2), 40-54.
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Brazil Decentralized, |Waste-to-energy, |High Fiscal incentives,
PPP-driven, recycling systems subnational
EPR governance
Russia | Mixed Limited targeted |Moderate |Environmental
approach; technologies education,
Regional transparency
governance
South Decentralized; |Autoclaving, Moderate | Community
Africa Municipal localized to High monitoring, public
autonomy technologies health integration
India Mixed, Incineration, Moderate | Variable, limited
decentralized |limited advanced centralized
SPCBs tech tracking

India’s reliance on decentralization without real-time oversight, unlike China’s
centralized digital compliance architecture, hampers accountability. The success of
PPPs in Brazil hinges on robust institutional checks something that India’s fragmented
pollution control boards lack.

4.1. Public-Private Compliance Incentive Model (PPCIM)

The Public-Private Compliance Incentive Model (PPCIM) represents a pragmatic
and adaptive governance mechanism for enhancing biomedical waste (BMW)
management, especially in rapidly developing economies like the BRICS bloc.” This
model is grounded in the principle of collaborative accountability, wherein public
regulatory institutions and private healthcare or waste treatment providers share
responsibility for ensuring environmental and public health compliance. PPCIM
operates through regulatory enforcement, fiscal incentives, and technological
support to align private sector behavior with public health goals.” Drawing on
Principal-Agent Theory, PPCIM aims to align incentives between the regulator
(principal) and HCFs (agents) through real-time tracking and conditional subsidies.
In Brazil and South Africa, public authorities have developed contractual frameworks
and accreditation systems encouraging private healthcare providers to outsource
waste treatment to certified third-party facilities.* Russia and China have leveraged
state-owned enterprises and private contractors under centralized monitoring

* Kvanina, V., Kovalenko, E., & Vypkhanova, G. (2023). Improving the legislation on public-private part-

nerships in environmental protection in the BRICS countries. BRICS Law Journal, 10(3), 106-121.

* World Health Organization. (2024). Governance of the private healthcare sector in low- and middle-in-

come countries: A scoping review of approaches, effectiveness and enablers. https://iris.who.int/server/
api/core/bitstreams/578d5072-113a-4e4a-b22b-6a093dd5740a/content

" Joachim, M. (2020). Constructing: Relationships, human resource management and culture of quality~The

case of hospital do suburbio, a Brazilian healthcare public-private partnership (PhD dissertation). https://
deepblue.lib.umich.edu/bitstream/handle/2027.42/163172/mjoachim_1.pdf;sequence=1
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systems to ensure BMW's traceability and environmentally sound disposal. Under
the BWMR, 2016, India has incorporated several PPCIM-like elements, such as
mandating membership in CBWTFs for small and mid-sized healthcare facilities, and
have further offered financial assistance or relaxed compliance timelines for entities
that adopt eco-friendly treatment technologies. Moreover, state pollution control
boards are empowered to issue compliance certificates, link emission monitoring
data to regulatory dashboards, and impose penalties on public and private violators,
creating a balanced incentive-penalty framework. By promoting a cooperative rather
than adversarial relationship between regulators and healthcare actors, the PPCIM
enables scalable and sustainable waste governance.” Importantly, its success hinges
on the robust institutional capacity and clearly defined accountability structures,
which vary across BRICS nations.” As a model, PPCIM offers significant potential for
replication and refinement, especially in contexts where state resources are limited
but public health risks from untreated biomedical waste are high.”

5. Sustainable Development Goals and BRICS Collaboration

India’s challenges in biomedical waste management intersect directly with
several critical targets under the United Nations Sustainable Development Goals
(SDGs). Effective BMWM practices directly support SDG 3 (Good Health and Well-
being) by significantly reducing the risk of infectious disease transmission through
the safe handling, segregation, and disposal of hazardous biomedical waste.” This
has tangible health outcomes, as demonstrated in Brazil, where PPP-driven advanced
waste treatment systems substantially lowered hospital-acquired infections and
enhanced healthcare worker safety. Effective BMWM also directly supports SDG 6
(Clean Water and Sanitation) by preventing harmful medical contaminants from
entering water systems, thereby safequarding water quality and public health,
a notable outcome seen in China’s centralized wastewater treatment initiatives
linked to healthcare facilities. Additionally, BMWM contributes significantly to SDG 12
(Responsible Consumption and Production) by encouraging sustainable waste

" lzuchukwu Precious, O,, Zino Izu, O., Chudi, F. A, & Ojevwe, A.T. (2025). Public-private collaborations

in waste management: Evaluating policy effectiveness and governance models in Nigeria. Journal
of Integrity in Ecosystems and Environment, 3(2), 1-24.

* Wei, D., &Rafael, A. P. (2023). Influencing companies’ green governance through the system of legal

liability for environmental infractions in China and Brazil: Lighting the way toward BRICS coopera-
tion. BRICS Law Journal, 10(2), 37-67.

9 Gupta, P. P, Bankar, N. J,, Mishra, V. H., Sanghavi, S., & Badge, A. K. (2023). The efficient disposal of bio-
medical waste is critical to public health: Insights from the Central Pollution Control Board Guide-
lines in India. Cureus, 15(10), e47303.

" Shetty, V. P, Akshay, S. D,, Thilai, B. D., & Deekshit, V. K. (2025). Biomedical waste management: Nav-
igating the challenges to achieve the promise of sustainable development goal. Waste Disposal &
Sustainable Energy, 7(2), 303-321.
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management practices such as recycling, reuse, and waste generation reduction
at the source, successfully implemented in South Africa through municipal-level
recycling and community engagement programs.”

To effectively integrate BMWM within their national SDG reporting frameworks,
specific measures and indicators could include: the percentage of biomedical waste
treated versus generated; the prevalence of healthcare-associated infections linked
to waste management practices; the number of healthcare facilities complying
fully with BMWM regulations; and reductions in water contamination incidents
related to biomedical waste.” BRICS nations have shown measurable progress using
such indicators; for instance, China has employed real-time tracking systems to
achieve near-complete compliance and transparent reporting. Brazil's extended
producer responsibility (EPR) systems include explicit accountability measures tied
directly to SDG 12 outcomes.” India could leverage these insights by advocating for
a BRICS Biomedical Waste Management Task Force. This task force would develop
standardized BMWM indicators aligned with SDGs, monitor cross-border compliance,
facilitate joint pilot projects, and encourage regional innovation. Such collaborative
efforts would significantly enhance technical capabilities, strengthen regulatory
frameworks, and amplify collective bargaining power in global climate-health
governance, effectively aligning national and regional efforts toward achieving
broader sustainability targets.

Table 4: Indicators for Biomedical Waste Management Aligned with SDGs

SDG Target Indicator Description BRICS Best
Practices

SDG 3.9 Percentage Measures China - 85%-+ via

Reduce illnesses | of healthcare regulatory digital compliance

from hazardous facilities with compliance with | enforcement

chemicals and full BMWM BMWM Rules

waste compliance

' Kumar, A. (2024, August). Accelerating progress in SDG-6 (Clean water and sanitation) in South and

South-West Asia subregion. South and South-West Asia Office, Economic and Social Commission for
Asia and the Pacific. https://repository.unescap.org/server/api/core/bitstreams/096e2072-a7e2-4686-
8731-21d8e1254b00/content

Deepak, A., Kumar, D., & Sharma, V. (2021). Developing an effectiveness index for biomedical waste
management in Indian states using a composite indicators approach. Environmental Science and Pol-
lution Research International, 28(45), 64014-64029.

Fox, T. M. (2018). Co-opting sustainabilities: The transformative politics of labor and extended producer
responsibility under Brazil’s national solid waste policy (PhD dissertation). https://dspace.mit.edu/bit-
stream/handle/1721.1/118208/1054488845-MIT.pdf?sequence=1&isAllowed=y
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SDG 6.3 Percentage of Tracks on-site Brazil - Integrated
Improve water healthcare waste |liquid waste wastewater-
quality by pre-treated before |treatment & pre- | BMWM facilities
reducing pollution | discharge disposal sanitation
SDG 124 Percentage Proportion of South Africa -
Environmentally | of biomedical total BMW thatis | 95%+ in metro
sound waste waste treated vs. | properly treated municipalities
management generated
SDG 12.5 Percentage Measures Brazil — Active EPR
Substantially of recyclable/ circular economy | &recycling under
reduce waste reusable integration in PPPs
generation biomedical BMW streams
material recovered
SDG17.18 Percentage of Adoption of China - Universal
Enhance data HCFs with real- barcoding, digital tracking
availability time waste OCEMS, and digital | since 2015
tracking system dashboards

The table (see Table 4) lists five critical SDG targets and their accompanying metrics,
which can be used as benchmarks for national performance and BRICS collaboration.
Under SDG 3.9, which aims to minimise sickness caused by hazardous substances
and waste, the proportion of healthcare facilities (HCFs) in full compliance with
BMWM guidelines serves as a key indicator. China’s integration of digital compliance
systems has increased compliance rates above 85%, demonstrating the benefits
of centralised enforcement. For SDG 6.3, the percentage of healthcare waste that
is pre-treated before release reflects water pollution reduction, with Brazil setting
the standard through integrated wastewater and BMWM infrastructure. Whereas,
SDG 12.4 is centred on environmentally responsible waste management, and South
Africa exemplifies best practices by processing over 95% of biomedical waste in
metropolitan areas. SDG 12.5 aims to reduce waste generation, as assessed by the
recovery rate of recyclable or reusable biomedical materials an area in which Brazil
excels thanks to aggressive Extended Producer Responsibility (EPR) programs and
public-private partnerships. Finally, SDG 17.18 relies on improving data availability;
the proportion of HCFs that use real-time waste tracking systems, such as barcoding
and Online Continuous Emission Monitoring Systems (OCEMS), is critical. China leads
the way in this regard, having developed a universal tracking system in 2015. These
indicators not only encourage accountability and harmonisation among the BRICS
nations, but they also serve as a foundation for transnational cooperation, regulatory
convergence, and long-term policy innovation.
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Conclusion

As healthcare systems prioritise operational efficiency and revenue, the
environmental impact of biomedical waste management (BMWM) risks being
overlooked. True sustainability in healthcare necessitates a shift from cost
containment to long-term environmental stewardship and systemic resilience.
This article emphasises the importance of waste minimisation techniques and
investments in sustainable technologies such as autoclaving, plasma gasification,
and real-time tracking systems for healthcare facilities of all sizes. These techniques
are not only ecologically friendly; they also provide important co-benefits such as
improved infection control and increased community confidence. However, the
analysis appreciates that structural disadvantages, such as poor infrastructure,
regulatory enforcement gaps, and institutional capacity asymmetries, impede
the route to meaningful transformation. Small and unauthorised establishments,
which frequently operate on the edges of the regulatory net, bear disproportionate
compliance burdens. Hence, addressing this inequality necessitates a targeted
policy response. Accordingly, to that purpose, this article proposes a multifaceted
strategy:

(i) Expanding the Public-Private Compliance Incentive Model (PPCIM) across
states, using fiscal and effective tools such as green tax credits, emission-based
subsidies, and differential compliance windows to encourage compliance.

(ii) Mandating the ubiquitous use of barcoded tracking systems and OCEMS
to improve real-time regulatory visibility and deter noncompliance, particularly in
high-risk metropolitan areas.

(i) Creating a BRICS Biomedical Waste Management Task Force charged with
developing harmonised cross-national procedures, exchanging technical blueprints,
and pooling financing for mobile and rural waste treatment facilities through the
New Development Bank (NDB).

(iv) Implementing performance-based grants for state pollution control boards,
linked to measurable outcomes such as the percentage of HCFs in compliance and
the reduction in untreated waste volumes.

(v) Integrating BMWM indicators into national SDG reporting frameworks to ensure
that environmental measures are transparent and internationally benchmarked.

This article positions biomedical waste as a cornerstone of sustainable public
health policy by presenting it as an opportunity for innovation, climate-health
integration, and international cooperation, rather than a requirement for regulatory
compliance. Comparative lessons from BRICS countries show that collaborative
governance, when supported by technological adoption and budgetary alignment,
can transform biomedical waste from a persistent threat to a catalyst for environmental
justice and equitable development.
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Abstract. This article examines the conceptual foundations and peculiarities of
public legal provision of state sovereignty in the People’s Republic of China and the
Republic of India. It analyses the basic theoretical principles of the legal systems
of China and India, the concepts of state sovereignty, and the legal design of state
sovereignty of China and India. In China, the public legal provision of state sovereignty
at the doctrinal level is based on the doctrine of Legism, which emphasises the idea of
creating a strong state, the establishment of uniform laws and administrative orders
that are binding on all members of the population, and the establishment of severe
penalties for offences. In practice, this is reflected in the legislative framework, which is
characterised by a relatively small number of acts as well as severe sanctions for crimes
that infringe state sovereignty. In India, public legal provision of state sovereignty
is based on the preservation of its centuries-old ancient culture and traditions,
observance of the balance of legally enshrined rights and freedoms, and a respect
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for spiritual values. The pacifism of Buddhism and the tolerance, as well as the high
degree of universality of the core values of Hinduism, formed the basis of the concept
of state sovereignty, as enshrined in the Constitution of 1950, which prioritises the
fundamental rights of citizens. It is important to note, however, that there are not
many normative prescriptions on state sovereignty in Indian law. Nevertheless, the
Indian state, in response to new challenges, not only maintains its independence and
autonomy at the national and international levels but also pays great attention to the
protection of human rights as a foundation of state sovereignty.

Keywords: public legal provision; state sovereignty; public law; legal systems;
People’s Republic of China; Republic of India.
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Introduction
The events of recent years have raised with particular acuteness the issue not

only of the formation of a multipolar world but also of the preservation of the
sovereignty of individual countries." In this regard, the study of the experience of

' Troshev, D.B.(2024). Administrative and legal protection of the sovereignty of the Russian Federation from
hostile actions of foreign states (pp. 3-5). Prospect. (In Russian).



Violetta Belousova, Dmitry Zaytsev, Sergey Zubarev 61

public legal provision of state sovereignty of the People’s Republic of China (PRC)
and the Republic of India acquires both theoretical and practical importance.

The choice of these countries is justified by the following key factors.

Firstly, China and India, along with Russia, are members of the BRICS organisation,
and in the conditions of new challenges and threats, act as states friendly to the
Russian Federation.

Secondly, China and India are the largest countries in the world in terms of popu-
lation (each with over 1.4 billion citizens), which have relatively recently gained
independence (China in 1949 and India in 1947), possess nuclear weapons (China
since 1964, India since 1974), and have a major collective impact on the international
legal order.

Third, in 1954, China and India signed a joint communiqué declaring “five
principles of peaceful coexistence,”namely (1) mutual respect for territorial integrity
and sovereignty; (2) mutual non-aggression; (3) non-interference in each other’s
internal affairs; (4) equality and mutual benefit; and (5) peaceful coexistence and
economic co-operation.’

Thus, China and India, as leading developing countries, play a major role in shaping
the modern world order as well as function as states with strong state sovereignty.
Consequently, the study of their experiences in ensuring state sovereignty could
be highly significant for enhancing the public legal provision of state sovereignty
of the Russian Federation.?

1. Public Legal Provision: China’s State Sovereignty

1.1. China’s Legal System: General Provisions

China can be described as both an ancient civilisation and a modern state due to
its deep historical roots, as well as its ongoing rapid modernization. However, full and
permanent state sovereignty (in the classical sense of the term) was acquired by the
Celestial Empire only in the middle of the 20" century, following the end of the civil
war (1927-1949) and the proclamation of the People’s Republic of China (October 1,
1949).* The ramifications of this significant political and legal divergence resulted in
a systemic duality within nearly all of China’s social structures (and their constituent
subsystems), as well as the institutions governing them. These entities have
historically been-and continue to be-shaped by both indigenous, tradition-rooted
administrative frameworks reflecting pre-modern statecraft and by progressive

> Fokeev, G. V. (Ed.). (1987). History of international relations and foreign policy of the USSR. 1917-1987.
Vol. 2: 1945-1970 (p. 106). International Relations. (In Russian).

Zubarey, S. M., & Troshey, D. B. (2024). The concept and essence of public law enforcement of state
sovereignty. Kutafin Law Review, 11(3), 569-594. (In Russian).

* Tishkov, V. A, & Filippova, E. I. (Eds.). (2016). Cultural Complexity of Modern Nations (p. 16). ROSSPEN.
(In Russian).
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Western administrative theories and practices. The Chinese legal system serves as
the most vivid illustration of such dual influence. Within this system, chronologically
and substantively distinct philosophical and legal traditions—primarily Confucianism
and Legalism—coexist in a manner largely devoid of overt antagonism.

Confucianism (“school of educated people”) is a doctrine founded by philosopher
and official Confucius in the V-VI centuries BC. Confucius preached the ideals of
a “society without law” and government without laws. “If one governs the people
through laws and maintains order through punishments,” he believed, “the people will
tend to evade [punishments] and will not feel shame.” Instead, Confucius proposed
organising human society based on ethical norms, such as trust, humaneness, justice,
honesty, loyalty, modesty, reverence for elders, and others.

Legalism, or Legism (as is commonly used in the Chinese legal philosophy from
the ancient Chinese term Fa jia 7A3% meaning “school of legalists”), has several
major representatives but is most often associated with its founder, philosopher,
and official Shang Yang, who lived in the IV century BC. Shang Yang was an adherent
of“governance through law”and denied all the precepts of Confucius.“Anintelligent
ruler, he argued, “.. takes power into his own hands, establishes law and through
laws brings order.” In practical terms, the thinker called for the construction of
a“strong state,"the mandatory attributes of which, along with law and order, would
be a despotic form of government and the strictest punishments (as a rule, the death
penalty) for any, even the mildest, offences.

According to the French comparativist René David, for many centuries Confu-
cianism has generally triumphed over Legalism. Although modern China has laws
in principle, they

are not the normal means of resolving conflicts between people ... there should
be a great deal of discretion in their execution and application, and the ideal is
that laws should not be applied at all and judgements should not be made.

In addition, compared to other countries, the number of laws and regulations in
the Middle Kingdom is quite small. Thus, if in 2010 the total population of China was
1,340.9 million people® and their activities were regulated by 236 laws, 690 administrative
acts, and just over 8,600 local acts.” Apparently, in the Chinese system of social norms,
the palm of primacy belongs not to legal norms at all, and this fact should be taken
into account when studying the ways of ordering social relations in China.

Cited by Leist, O. E. (2006). History of political and legal doctrines: Textbook (p. 23). Zertsalo. (In Russian).

¢ Perelomov, L. S. (Trans. & Ed.). (1993). The Book of the Ruler of the Shang Region (Shang Tszyun Shu)
(2" ed., p. 392). Ladomir. (In Russian).

David, R. (1988). The main legal systems of modernity (p. 440). Progress. (In Russian).

8 Wang, S., Jia, X., & Mishchuk, S. (2023). Changes in China’s demographic policy in 2010-2021. Popu-
lation, 26(3), 66, 67.

Troshchinsky, P.V. (2015). Legal system of the People’s Republic of China: Formation, development, and
characteristic features. Courier of Kutafin Moscow State Law University (MSAL), 5, 109. (In Russian).
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Today, the Chinese legal system is developing in a harmonious manner,
including in the direction of overcoming internal contradictions. Chinese legism is
gradually absorbing the basic postulates of European normativism and positivism,
and Confucianism is filling the substantial gaps in the law, particularly in the
implementation of the discretionary powers of public authorities. However, these
processes are not yet complete and, according to some experts, “Chinese legislation

o

remains ineffective in many respects.

1.2. The Concept of State Sovereignty in China

The issue of state sovereignty is extremely sensitive for China, which has existed
as a colony of the Mongols and Manchus, as a foreign protectorate, as an occupied
territory, etc. For millions of Chinese people, the highest but unattainable value for
many centuries has been the independence of their country. It is, therefore, rather
surprising that the Chinese language has lacked a special term for state autonomy
for thousands of years.

The concept of state sovereignty was not introduced to the Chinese until 1865,
when Presbyterian missionary William A.P. Martin translated into Chinese the
seminal work published in 1836 by American lawyer and diplomat Henry Wheaton,
Elements of International Law." The translator coined the binomial “E4X" for the word
“sovereignty,’ consisting of the characters“=E" (from the Chinese word for “master”)
and“AX” (from the Chinese terms for“power,"“force” or “right”).” Accordingly, a literal
back-translation yielded the idiom “master power,” and this is how internal state
sovereignty was perceived in China for a long period of time (and partly is still
perceived today-see below).

At first glance, it may seem that the term “master power” is not the most
appropriate synonym for the category we are analysing. A Russian lawyer who hears
this term might, for instance, associate it with the founding father figure found in
domestic labour law, L.S. Tala, who described an employer’s legal status as “master’s
power."? However, if we consider the fact that in the 19" century the Chinese state
was still an empire, this rationale behind the translation becomes much clearer The
main point to keep in mind is that in a number of Old World monarchies, the emperor
was officially called the “master” (for example, during the census in 1897 Emperor

Borodina, S., & Kovaley, S. K. (Eds.). (2010). Investments in the BRIC countries: Risk assessment and cor-
porate governance in Brazil, Russia, India and China (p. 356). Alpina. (In Russian).

Petukhin, L. A., & Skvortsova, E. M. (2023). Features of ‘Chinese’ sovereignty and the evolution of
approaches to it by the country’s leadership in the context of globalization. East Asia: Facts and Ana-
lytics, 4, 39, 43.

Krivokhizh, S. V. (2019). Correlation of the categories ‘sovereignty’ and ‘human rights’: Beijing’s posi-
tion. Problems of the Far East, 4, 77, 78. (In Russian).

Tal, L. S. (1916). Sketches of industrial law (p. 22). Printing House of G. Lissner & D. Sovko. (In Russian).
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Nicholas Il listed his occupation as “Master of the Russian land”"). In view of this,
William A.P. Martin’s translation should be recognised as fairly accurate.

Moreover, the definitions of Chinese external state sovereignty hardly deserve
scrupulous study as they largely mirrored the well-known definitions of European
and American jurists. Thus, in the second half of the 19" century, the diplomat Liu
Sihong believed that a sovereign state is “a state in whose internal policy other
states do not interfere,”” and the ambassador Xue Fucheng equated sovereignty,
autonomy, and independence.”® Later on as well, the Chinese understanding of
state sovereignty showed little departure from the established concepts, and
even the establishment of a socialist republic in the Celestial Empire brought no
significant adjustments to it (except that now some formulations were borrowed
from international legal acts).

It appears that the lack of original interpretations of state sovereignty by Chinese
authors is determined not due to the secondary and mediocre nature of Chinese legal
thought (on the contrary, on the whole it is quite original), but by purely pragmatic,
utilitarian motives. China needed the terms “sovereignty,” “sovereign state,” and
“sovereign rights of the state” exclusively to defend its interests on the world stage
and in the international legal field. The development of an independent concept
of state sovereignty, and participation in foreign policy dialogue on that basis, did
not take place precisely because doing so would have hindered the achievement
of that goal.

Thus, state sovereignty in China represents one of the few institutions of public law
that is semantically devoid of any distinctive national character. The Chinese interpret
sovereignty in the same way as the French, British, Germans, Americans, or Russians.

However, because the concept of state sovereignty was artificially and one-
time transplanted to Chinese soil, rather than nurtured step by step in the natural
conditions of public-law development, it has not inherited some of the strong
immanent links with related legal categories that were and still are characteristic of
the perception of sovereignty in European powers. In particular, the Chinese do not
see the familiar dependence of state sovereignty on popular sovereignty (popular
power). Martin Jacques, a professor at Cambridge University, notes in this regard that
in China “the accountability of the government to the people is very weak because
state sovereignty is preferred to popular sovereignty: the government is essentially

m7

accountable to itself through an ethical assessment of its performance!

Mironov, B. N. (2018). Russian Empire: From tradition to modernity. Vol. 1 2™ ed, p. 93). Dmitry Bula-
nin. (In Russian).

Cited by Carrai, M. A. (2019). Sovereignty in China: A genealogy of a concept since 1840 (p. 67). Cam-
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1.3. The Legal Formation of China’s State Sovereignty

It is generally accepted that China began to build a state based on the rule of
law after 1978, during the period of implementation of the national programme of
the “Reform and Opening-up Policy.""* However, this construction was and is still
being carried out taking into account the Chinese cultural matrix and relying on
Chinese traditions of social management. The rule of law in the Celestial Empire is
intertwined with Legist dogmas and Confucian canons, making it difficult, at times,
to determine how this or that norm will be interpreted and applied (or even whether
it will be applied at all). In this respect, the provisions of Chinese legislation on
state sovereignty differ from the rest of the normative body in that they are based
primarily on the “school of legal scholars”and only then on the “school of educated
people.”

The Constitution of the PRC of December 4, 1982 mentions sovereignty only in its
preamble. In particular, it states that in its relations with foreign countries, “China ...
firmly adheres to five principles—mutual respect for sovereignty and territorial
integrity, mutual non-aggression, non-interference in each other’s internal affairs,
equality and mutual benefit, and peaceful coexistence”” (as it is easy to see, the listed
principles almost verbatim duplicate the “five principles of peaceful coexistence”
enshrined in the 1954 joint Sino-Indian communiqué).” The norms on state or
people’s sovereignty do not appear once in the Basic Law.

For a country that has only relatively recently achieved its independence, this
minimalistic approach may appear too lapidary. In reality, however, it fits perfectly
with the views of Shang Yang. According to James D. Sellmann, a professor at the
University of Guam, the “silence” on sovereignty is explained by the fact that “the
Chinese constitutional tradition has in some sense inherited ... the tyrannical elements
of traditional feudal monarchy” because “the Chinese emperor has always acted
according to the laws of Fajia (so-called Legalism) and the principles of tyrannical
power.”' Simply put, state sovereignty in China is still predominantly identified with
authoritarian “master power,” and its content simply does not need to be disclosed
in an act that was created to limit such power.

Yan, L. M. (2012). Theories of public administration in the legal doctrines of China. Vestnik of Omsk Uni-
versity. Series ‘Law’, 1(30), 26, 30. (In Russian). For more details, see, e.g., Gudoshnikov, I. M., & Gudosh-
nikov, L. M. (2007). Political system and law of the People’s Republic of China in the process of reform
1978-2005 (p. 464). Russian Panorama. (In Russian); Shen, H. (2021). Xi Jinping and the policy of reform
and openness (p. 799). Chance. (In Russian).

Constitution of the People’s Republic of China. (2014). In D. V. Kuznetsov (Ed.), Constitutions of the coun-
tries of the world: Chrestomathy. Part 4 (p. 999). Blagoveshchensk State University Press. (In Russian).
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However, in other Chinese legal acts regulating state sovereignty, the conse-
quences of the colonial past are much more evident.

One of the most important Chinese legal acts is the Law of the People’s Republic of
China of March 15, 2000“On Lawmaking,” which defines the procedure for enacting
laws and regulations. Article 8 of this Law stipulates that laws, but not administrative
or local acts, should be adopted on matters of state sovereignty. Thus, on the one
hand, the exceptional value of Chinese sovereignty is emphasised, and on the other
hand, departmental separatism and political decentralisation are suppressed.

Also of interest is the PRC Law of March 14, 2005 “On Counteracting the Splitting
of the Country!” This Law is unique and has no analogues in foreign legal orders. It
comprises only ten small articles on the complex relationship between China and
Taiwan. Over time this law provoked another international discussion on the status of
Taiwan, mass protest rallies in Taiwan, and a conciliatory statement from the Chinese
leadership.” Article 1 of the Law declares that it was enacted “in accordance with the
Constitution to counter and deter separatist forces seeking Taiwan independence!”

Furthermore, Article 2 of the Law notes that “there is only one China in the
world, located on the mainland and on the island of Taiwan. China’s sovereignty
and territorial integrity extend equally to its mainland and Taiwan.”

Finally, Article 8 of the Law states that if Taiwan'’s de facto independence worsens
or the possibility of peaceful unification disappears, China will resort to“non-peaceful
means and other necessary measures to protect the sovereignty and territorial
integrity of the country.”

State sovereignty in China is under special criminal law protection. Article 13 of
the Criminal Code of the People’s Republic of China defines as crime:

All acts that harm the state sovereignty, territorial integrity and security of
the state, aimed at splitting the state, undermining the power of the people’s
democratic dictatorship, overthrowing the socialist system, disturbing the
social and economic order, infringing on the state or collective property of
the working masses, on the personal property of citizens, their personal,
democratic and other rights, as well as other acts that harm the socialist
system of the People’s Republic of China.”

Law of the People’s Republic of China of 15 March 2000“On Lawmaking. (2004). In L. M. Gudoshnikov
(Comp. & Ed.), Modern legislation of the People’s Republic of China: Collection of normative acts (p. 57).
Zertsalo-M. (In Russian).

» Gudoshnikov, L. M., & Troshchinsky, P. V. (Eds.). (2012). Modern law of the People’s Republic of China
(law review 1978-2010). Part 2: 2002-2010 (p. 51). Institute of Far Eastern Studies of the Russian Acad-
emy of Sciences. (In Russian).

Stafeeva, M. S. (2007). The problem of the relationship between the parties of the Taiwan Strait at the
present stage. In Global and regional problems of our time: Origins and prospects: Materials of the Sci-
entific conference of young scientists, Yekaterinburg, April 28, 2007. Issue 2 (p. 159). Ural University Pub-
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Thus, the Chinese legislator has placed the safeguarding of state sovereignty
and territorial integrity of the country at the top of the pyramid of social relations
protected by criminal law (unlike European criminal codes, in which the rights,
freedoms and interests of the individual always take precedence™). Each of the
offences against state sovereignty may be punishable by the death penalty, even
in cases where the death penalty is not listed as a sanction in the relevant article of
the special part of the Criminal Code of the People’s Republic of China.”

The essence of state sovereignty is also revealed in some other Chinese laws
(such as the PRC Law of February 26, 2010 “On Defence Mobilisation,”” the Civil
Procedure Code of the People’s Republic of China,” etc.). We will not, however, quote
and comment on the norms enshrined in these laws, as they all proceed from the
same Legist logic. The country should be powerful, independent, territorially integral,
and ready to respond promptly and effectively to any threats; be governed from
one centre, devoid of any influential opposition groups; possess strict and extensive
criminal legislation and enforce it impartially—this, in essence, is the administrative
model that is used in the legal safeguarding of Chinese sovereignty.

Unfortunately, this model correlates very poorly with the institution of human
rights. As O.A. Timofeev states, “the principle of prioritising sovereignty over human
rights prevails in the PRC* Chinese lawyers usually consider this problem from
a different angle. They argue that the protection of citizens'rights cannot be effective
if sovereignty is threatened.” However, upon contemplation of these positions, one
realises that there is no conceptual difference between them: each expresses the
predominance of collective rights over individual rights.

Thus, state sovereignty in China is ensured by ancient doctrinal teachings
and a modern and relatively developed legal framework based on them. The
increased rigidity of the relevant laws is conditioned by China’s dramatic history
and the legislator’s natural desire to mitigate the slightest risks to the country’s
independence. However, the balance between state sovereignty and human rights
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has not yet been found, and the legal reality in the Middle Kingdom is clearly skewed
in favour of the former.

1.4. Trust as the Basis of State Sovereignty in China

As previously noted, the ideas of both Legism and Confucianism are widespread
in Chinese society. The latter has penetrated into all spheres of state administration,
managerial practice and even interpersonal relations. The “school of educated
people” has not been overlooked in ensuring state sovereignty (although this area
is, of course, primarily influenced by Legism).

Confucius was convinced that the state is based not on law and coercion, but on
trust in authority. He told his disciples:“If the people stop trusting, the state will not
stand.”* Another judgement of Confucius, which can be applied both to the head of
the country and to government officials, has been preserved:“How can you deal with
a person who cannot be trusted? If a cart has no axle, how can one ride in it?"*

Indeed, if the people do not trust the authorities, then in the state appear
objective prerequisites for the most terrible social upheavals-riots, rebellions,
coups, and revolutions.” The opposite is also true: people’s trust is a condition for
stability and development. Chinese legal scholars are well aware of this connection.
For example, in 2022, Zhu Jinwen, a professor at the School of Law of the Chinese
People’s University, published an article in Rossiyskaya Gazeta entitled Citizens’ Trust
in Government Remains the Key to Prosperity and Harmony in China.”®

At times, Confucian trust is seen as an integral complement to Legist law in Chinese
philosophical and legal thought. A striking example of this is the dualistic perception
of offence as transgression of the law and loss of trust at the same time. China’s top
officials regularly speak out in this context. For example, Xi Jinping, General Secretary
of the Central Committee of the Communist Party of the People’s Republic of China,
once demanded “to improve ... mechanisms for punishing those who break the law
and lose trust, so that a person simply does not dare, simply cannot lose trust.

A similar approach is found in the Chinese understanding of corruption. According
to E.A. Antonyan, “in China, corruption ...is viewed in two types: corruption as bribery
and corruption as decomposition.””’” Legist methods are used to fight the first type

2 Cited by Perelomov, L. S. (1998). Confucius: ‘Lun Yu’ (p. 383). Eastern Literature. (In Russian).
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of corruption, while Confucian methods are used to fight the second type. It is no
coincidence that China’s anti-corruption campaign, literally translated as “Hunting
Tigers and Flies” (i.e., large and small bribe takers), launched in 2013, focused on two
tasks:“(a) to make all officials aware of the inevitability of responsibility for corruption
offences; and (b) to restore public trust in the authorities.”®

The question that arises is: How can civil servants earn the trust of the public?
The easiest way is to comply with the law, i.e., to not lose trust. This thesis forms the
basis of the Chinese concept of the rule of law. In this concept, law and order have
no independent value; they are important only as tools to create trust between the
government and society.

In terms of ensuring state sovereignty, this concept unites and “reconciles”
Confucianism and Legism. The following cyclical algorithm emerges: (a) for the
state to become sovereign, the people must trust the authorities; (b) for the people
to trust the authorities, the authorities must respect the laws; (c) if the authorities
violate the laws, they will lose the trust of the people; (d) if the authorities lose the
trust of the people, the state will lose its sovereignty.

1.5. Impact of Globalisation on the Concept of State Sovereignty in China

All states of the modern world are engaged in globalisation, which can be
described as “the process of universalisation, the formation of unified structures,
connections, and relations for the entire planet Earth across various spheres of social
life"This process inevitably affects the state sovereignty of any country, yet scholars
assess its impact in markedly divergent ways. For instance, P.A. Tsygankov argues that
“globalization undermines national sovereignty,” while according to A.A. Moiseev,
“it would be incorrect to claim that globalization leads to the limitation of state
sovereignty.”Without endorsing either position, we shall examine how globalisation
influences China’s state sovereignty and its corresponding theoretical concept.

Beijing is an authoritative actor in international relations and integration
processes. Its foreign policy is characterised by diplomatic restraint and consistent
mercantilism. For contemporary China, any form of interstate engagement that
provides third countries with potential pretexts or resources to exert political
pressure is unacceptable. Conversely, as the “world’s industrial workshop,” China
itself can dictate specific terms to its counterparts. As U.S. President Donald Trump
noted in one of his books, China-U.S. trade resembles a “one-sided game” due to
China’s unilateral advantages.

Today's Beijing avoids total isolation and autarky, establishing comprehensive
partnerships with foreign states, including capitalist ones, while striving to
occupy-if not a dominant-at least an autonomous position within them. American

*  Galiullina, S. D,, Lifanova, M. V., Gerasimova, D. ., & Safina, E. A. (2020). Chinese model of fighting cor-
ruption: origins and peculiarities. Problems of Oriental Studies, 2(88), 8, 12 (In Russian).
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political scientist Samuel Kim, a professor at Columbia University, characterises this
behavioural model in the international system as a “maxi-mini approach,’ expressed
through “maximizing benefits from system participation while minimizing normative
costs, such as dependency and loss of sovereignty.”

Thus, globalisation not only fails to constrain China’s state sovereignty but may
progressively strengthen it. Here we fully align with the thesis of Russian philosopher
A.G. Dugin, who claims that “China is not forfeiting its sovereignty; rather, it is
pragmatically leveraging the opportunities globalization offers.” Yet does this imply
that the shift in China’s international strategy is transforming its conceptualisation
of state sovereignty?

Formally, no grounds exist for such hypotheses. China still adheres to the conven-
tional understanding of state sovereignty, declares commitment to respecting all
nations’ autonomy and territorial integrity, advocates for a multipolar world order,
and condemns neocolonialism and hegemonism. However, the scale of China’s
global engagement and its depth of involvement in world economics and politics
suggest that China’s sovereignty now depends less on its own independence and
more on the (at least partial) dependence of other states on China. Consequently, the
PRC may soon develop a fundamentally new concept of state sovereignty aligned
with its global stature and international interests. Modern history offers precedents
such as the United States’adoption of the doctrine that“a state forfeits sovereignty
if it violates human rights within its territory,” granting other nations the right to
conduct “humanitarian interventions.”

Therefore, globalisation reinforces China’s state sovereignty, which in turn may
catalyse a comprehensive—or more likely a partial-revision of China’s sovereignty
doctrine in the future.

2. Public Legal Provision of State Sovereignty: Sovereignty of India

2.1.Indian Legal System: General Provisions

India is one of the world’s oldest and most unique states, having successfully
been able to preserve its self-identity while integrating elements of different legal
systems. It is paramount to pay attention to the source of the polity’s formation,
which is religion. India’s two predominant religions, Hinduism and Muslimism, have
both directly influenced the formation of the legal system of the state. These two
religions have presented a united front, particularly during various turbulent periods
throughout history. However, later the differences between them became significant,
which led to the division of the territory into two independent states, India and
Pakistan. Consequently, customs and some religious views got their consolidation
in “dharmashastras” which are ancient Hindu extensive sets of rules attributed to
famous scholars. The best known of these are the Laws of Manu, which were a set of
legally enforceable rules. They reflected ideology and defended the caste system and
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social inequality, essentially proclaiming that “only punishment rules all creatures,
only punishment is awake over them when they sleep, the wise consider punishment
(identical to) law.”

Subsequently, elements from various legal systems were gradually integrated
into the Indian legal system. It should be noted that the Indian legal system exhibits
characteristics of the Romano-Germanic, Anglo-Saxon, Hindu, and Muslim legal
families, as well as systems of religious and customary norms. Naturally, this is due
to the historical conditions of the formation of this ancient state and the prolonged
colonisation of India (from the early 17" to the mid-20" centuries). The influence of
the Romano-Germanic legal family is less pronounced; nevertheless, it is evident
in the codification of public and private law norms, as well as the delineation and
development of distinct branches of law.

The influence of the Anglo-Saxon legal family on the formation of India’s legal
system appears more substantial. Despite Britain not being the first coloniser in
India, it exerted a direct influence not only on the form of the state but also on the
sources and structure of Indian law, “attempting to adapt local customary law to the
objectives of efficient administrative governance.”

The system of sources of law in India is particularly interesting, encompassing
statutes, delegated legislation, subordinate legislation, precedent, and custom. It
should be noted that case law is recognised as a source of law in India, yet possesses
a certain peculiarity. More specifically, only the decisions of the Supreme Court
of India and the High Courts can be recognised as sources of law. This is clearly
stated in Article 141 of the Constitution of India. Custom played an important role
in the development of Indian law, but its role became secondary after India gained
independence. This shift is due to the codification of the primary issues and concerns
of Hindu law in numerous statutes. Moreover, custom can only be applied if expressly
permitted by statute.

Notably, a distinctive feature of the legal system lies in the courts’ application
of norms from various religious families based on “personal laws,” which codifies
customs and traditions. These norms are applied exclusively to private individuals
and only upon the application of a citizen. As an example, we can cite the Muslim
Personal Law (Shariat) Application Act, 1937. Both Hindu personal law and Muslim
personal law are directly applied in matters concerning the personal status of citizens
and also regulate the legal status of minors, guardianship and custody, adoption,
spousal property, maintenance obligations, inheritance, and other such personal
and family matters. Simultaneously, determining the applicable “personal law” for
an individual in India is quite complex, as each state is inhabited by adherents of
various religious communities. Therefore, the norms of Indian law are binding on all
citizens residing in India, irrespective of their nationality or religion.

* Cited by Leist, 2006, p. 39.



BRICS LAW JOURNAL  Volume 12 Issue 3 (2025) 72

India has also absorbed the institutions of other legal orders. Despite the strong
influence of British legal culture, India did not blindly duplicate the Anglo-Saxon
legal system but acted selectively. The Indian Constitution of 1950 reaffirmed that
the law created earlier continued in force; at the same time, the Supreme Court of
India determined that British legal instruments applied unless they conflicted with
national sovereignty. In 1960, the British Statutes (Application to India) Repeal Act
was passed, repealing 258 British statutes.

2.2. Concept of State Sovereignty in India

Colonial India, shaped by the perspectives of both Muslim and British society,
formulated, developed, and realised the ideas of independence. However, state
sovereignty was questioned soon after its attainment as it was a “dynamic and
interconnected process arising out of an “unstable mixture of law and violence!"*
This understanding emerged shortly after India’s independence, which led to forceful
solutions to territorial problems and victimisation of the population. Border disputes
with its neighbours and internal conflicts threatened the unity of the country.
Nevertheless, the accession documents explicitly affirmed India’s “sovereignty”,
allowing individual principalities and states to join the federation on different terms,
without the possibility of further secession into independent territorial entities. In
doing so, the states “retained control over internal administration and were exempt
from federal legislative powers, except in areas defined by law and further restricted
by the terms of accession.”' Thus, “the sovereignty resulting from the division of
territory was presented as peace rather than betrayal, and the suffering of the
survivors as a call to collective action and discipline.”*

At the same time, a debate arose regarding the enshrinement of state sovereignty
in the Constitution of India as a fundamental attribute of the state. One position
argued that anchoring state sovereignty at the level of the fundamental law would
lead to authoritarianism. From another perspective, sovereignty belongs to and
emanates from the people.

B.R. Ambedkar, regarded as the “father of the Indian Constitution” and
a proponent of Buddhism, “actively championed the cause of vulnerable segments of
the population, advocating for social, intellectual, economic, and political freedom,
and for equality between women and men, which also constitute the fundamental
principles of Buddhism.” The appeal to Buddhist ethics and its philosophy of
non-violence, which occurred both during the struggle for independence and
the formative period of the young state, became the ideological foundation for

“ Purushotham, S. (2021). From raj to republic: Sovereignty, violence, and democracy in India (p. 360).
Stanford University Press.
Purushotham, 2021, p. 360.

* Purushotham, 2021, p. 360.
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transformation. By the time India gained independence, the state faced numerous
deeply rooted problems, largely attributable to religion (Hinduism) with its “varna-
caste” foundations, which presuppose that occupations are predetermined for
individuals—not based on their aptitude or capacity for learning but solely on the
social status of their parents. Thus, this predetermination deprives individuals of
choice and prevents them from realizing their potential through dignified labour;
people do not strive for a better life, and therefore “would rather starve than engage
in other work, and the reason for this lies in the caste system. Caste has become the
direct cause of mass unemployment in India.” Furthermore, “Hinduism is a religion
not founded on morality.” The sole aim of this doctrine is to provide the state or
society with a means to absolve itself of responsibility for the plight of the poor
and the weak.

Therefore, in the context of independence and in order to strengthen statehood,
the need to resolve a range of internal challenges increased significantly. These
included poverty and employment; territorial disparities; low levels of health care
and education; poor efficiency of industrial production; and environmental concerns
(such as deforestation, air pollution in cities, and waste management issues).

Recognising the vulnerability of the state as a result of these circumstances, the
country’s leadership came to a new understanding of state sovereignty based on
the protection and care of human life and the strengthening of public order. It is
these conceptions of sovereignty that were legally enshrined in the Constitution of
India in 1950. Article 38 notes:

The State shall ensure a social order conducive to the welfare of the people.
The State shall endeavour to promote the welfare of the people by securing
and safeguarding as effectively as possible a social order in which social,
economic, and political justice defines the essence of all institutions in which
the life of the nation is embodied.”

Even so, the term “sovereignty” appears sparingly in the Constitution of India,
most notably in Article 51A(c)), which stipulates that it as the fundamental duty of
every citizen of India to “maintain and protect the sovereignty, unity and integrity
of India” (Art. 51A(c)).

2.3. Legalisation of India’s State Sovereignty

The legal entrenchment of India’s state sovereignty began in 1947 with the
passage of the Indian Independence Act by the British Parliament, which gave
the country the status of a dominion (sovereign state). In 1950, India adopted the
Constitution, which is the supreme law of India. Note that the Constitution of India
enshrines the rights of citizens to equality (Arts. 14-18), freedom (Arts. 19-21),

“ Constitution of India. (2014). In D. V. Kuznetsov (Ed.), Constitutions of the countries of the world: Chres-
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protection from exploitation (Arts. 22— 24), freedom of religion (Arts. 25-28), culture
and education (Arts. 29-31), and constitutional guarantees (Arts. 32-35), which are
considered to be universal goods. In addition, the basic law of India enshrines the
possibility of “reasonable restrictions” on the civil rights of citizens (such as freedom
of speech and expression; the freedom to assemble peacefully and without arms;
and the freedom to form associations or unions) that may be established by law in
the interests of ensuring the sovereignty and integrity of India (Art. 19).

For example, the press has the right to exercise its freedom of speech and
expression by publishing material that does not infringe on the rights of other citizens
and that does not violate the sovereignty and integrity of India, the security of the
state, public order, decency, and morality.* However, the people of India have the right
to know about every public action of officials.” Thus, the right to freedom of speech
can be restricted only when the interests of the state are encroached upon.

Although there is no clear definition of state sovereignty, the general conceptions
of state sovereignty in the Constitution of India are enshrined in other statutory
enactments. One such fundamental enactment is the Prevention of Unlawful
Activities Act (1967). It states that unlawful activities are those which jeopardise
the sovereignty of India.*

The preamble to the Armed Forces (Special Powers of Armed Forces) Act (1990)"
states that

the armed forces shall be used to assist the civil administration in rebellious
districts, to prevent terrorist activities and any activity which jeopardises the
territorial integrity of the country, seeks withdrawal of part of the territory
from India or insults the national symbols such as the Constitution, the
Anthem and the Flag of India.

Separate norms on state sovereignty are also contained in the subordinate
legislation. For example, under the Passport Act 1967,* the powers of the passport
office and control officials must be in the interest of the sovereignty, integrity, and
security of India. It is noteworthy that the identity of the applicants is taken into account
when considering passport applications, as their activities may pose a threat to the
sovereignty and integrity of India even outside its territory. Therefore, a public authority
can refuse to issue a passport on the ground of (possible) engaging in activities outside
the state which are prejudicial to the sovereignty and integrity of India.

*  Prabha Dutt v. Union of India, AIR 1982 SC 6.
* State of California v. Raja Narain, 1975 SCR (3) 333.
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The Commissions of Inquiry Act” and the Telecom Regulatory Authority Act®
emphasise that the exercise of powers of public authorities should not be exercised
in any manner that is against the interests, sovereignty, and integrity of India, or the
security of the state.

In light of emerging challenges and threats, it would be particularly relevant
to place a little emphasis on digital sovereignty, as India, like other BRICS member
states, is a “sovereignty hawk™' in the field of information technology. Therefore,
India is building its own media structure, including television and internet.” Ensuring
state sovereignty presupposes that the country has its own information platforms,
search engines, network services, and mechanisms to control the dissemination of
information and the processing, storage, and transmission of data. In this regard,
the Information Technology Act® was enacted in 2000 to regulate the activities of
authorised persons to capture and intercept any information transmitted through
any computer resource that is against the interest of the sovereignty or integrity of
India and the security of the state.

In 2021, the Government of India adopted the Information Technology Guidelines
for Intermediaries (Information Technology Rules), which enshrine strict content
moderation requirements for online platforms and contain numerous references
to safeguarding state sovereignty.* In particular, they specify that on social media
platforms, the operator shall monitor the posting of information that may create
a substantial risk of harm to India’s sovereignty and integrity, state security, friendly
relations with foreign states, or public order through the use of technology.

2.4. The Impact of Modern Technologies on Strengthening India’s State
Sovereignty

The concept of state sovereignty in India entails the pursuit of independence
within the high-technology sector of the economy. Technological self-reliance and

* Commissions of Inquiry (Amendment) Ordinance of May 14, 1986. Legislative Department. https://Iddash-

board.legislative.gov.in/sites/default/files/legislative_references/ord1986%20t0%201995_0.pdf.
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Telecom Regulatory Authority of India Ordinance of January 27, 1996. Legislative Department. https://
Iddashboard.legislative.gov.in/sites/default/files/legislative_references/1996-2000_0.pdf

°' Zinovieva, E. S. (2024). BRICS on the way to acquire digital sovereignty? Problems of National Strategy,

2(83), 144-163. (In Russian).

*2 Ppolikarpov, V. S. (2014). Information sovereignty of Russia and information-intellectual wars. Informa-

tion Counteraction to Threats of Terrorism, 23, 285-290. (In Russian)

*> Law on Information Technology of June 9, 2000. Department of Agriculture & Farmers Welfare. https://

agriwelfare.gov.in/en/ActsDigiAgr

** Ministry of Electronics and Information Technology Notification, New Delhi, February 25, 2021. Minis-

try of Information and Broadcasting. https://mib.gov.in/sites/default/%20files/IT%28Intermediary%20
Guidelines%20and%?20Digital%20Media%20Ethics%20%20Code%29%20Rules%2C%202021%20
English.pdf
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competitiveness are closely linked to the active development, implementation, and
widespread adoption of modern technologies.

To stimulate domestic production, initiatives such as “Make in India,”“Digital India,’
“Startup India,” and the “Smart Cities Mission” were launched. The comprehensive
“Digital India” programme aims to reform the activities of governmental bodies in
the delivery of public services through the adoption of digital technologies and
ensuring broad citizen access to mobile communications and internet resources.
Under this program, Centres of Excellence are being established nationwide,
bringing together representatives from government, academia, and industry.
These centres foster advancements in virtual reality, big data, robotics, and artificial
intelligence, while government agencies create conditions for their implementation.
The Government of India regularly develops and publishes strategic documents
defining development directions, goals, and regulatory tasks in innovative fields
such as artificial intelligence, blockchain, robotics, computer vision, drones, etc. For
instance, the Science, Technology, and Innovation Policy (STIP) emphasises India’s
focus on unresolved challenges across all spheres of societal life to ensure public
welfare and prosperity. Research solutions encompass diverse options for various
regions and socioeconomic strata, concentrating on issues within specific domains
of public administration. Such an approach also necessitates developing products,
processes, and technologies that incorporate interaction, testing, and end-user
feedback at early stages to ensure deployment, impact, and societal benefit.

Notably, the public communication program“Information for All” operates as part
of“Digital India,” alongside the Digital Saksharta Abhiyan (DISHA), or National Digital
Literacy Mission (NDLM). The latter was designed to train citizens in information
technology and enhance nationwide digital literacy, enabling individuals lacking IT
skills to participate effectively in the development of the state and society.

India places particular emphasis on creating favourable conditions for utilising
modern technologies in specific economic sectors. Mechanisms for coordinating
innovation implementation have been developed across various Indian ministries,
including those responsible for agriculture, animal husbandry, veterinary science,
entomology, wildlife conservation, and forestry.

Strengthening India’s state sovereignty is facilitated not only by a focus on
domestic high-tech development but also by adapting and integrating imported
technologies into diverse societal spheres. This process begins by defining needs
based on resolved challenges and evolving methods for addressing remaining issues.
To attract foreign capital (investments) while aligning with national priorities, India
accords significant attention to startups. Significantly, India positions itself as a new
technological hub.

Consequently, some experts predict technological leadership for India—potentially
establishing it as the next“Silicon Valley”—for several reasons: close collaboration with
China in the high-tech sector, intensive startup development, continuous pursuit
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of new technologies and their integration into governance systems, and reduced
risk for foreign investments.

Ensuring state sovereignty through the development of new technologies is
feasible only under the condition of upholding human rights and freedoms. The
personality, dignity, and privacy of citizens are guaranteed and protected by
provisions on fundamental human and civil rights enshrined in the Constitution
of India. However, considering the influence of modern technologies, additional
legal frameworks are required to address rights such as the protection of digital
identity, the right to access or refuse access to new technologies, and the protection
of biometric and personal data, among others.

Conclusion

The present study has illuminated certain distinctive features of the public legal
safeguarding of state sovereignty in the People’s Republic of China and the Republic
of India, yielding the following conclusions.

In China, the doctrinal foundation of public legal sovereignty assurance largely
draws upon the tenets of Legalism, emphasising the creation of a strong state, the
establishment of unified laws and administrative decrees binding on all citizens,
and the imposition of severe penalties for offences. In practice, this is manifested
through a legislative framework characterised by a relatively limited number of
statutes, including unique laws such as the “Law on Countering Secession,”alongside
stringent sanctions for crimes undermining state sovereignty.

Concurrently, Confucianism retains significant ideological influence. This doctrine
posits that safequarding state sovereignty requires not radical coercive measures
but rather trust-based relations between the populace and authorities. In matters
pertaining to sovereignty, the Chinese government navigates between Confucian
and Legalist philosophies, strategically invoking elements of both schools.

A central challenge in China’s public legal sovereignty framework is the absence
of equilibrium between state sovereignty and human rights. Achieving such balance
constitutes the primary trajectory for developing legislation that is aimed at ensuring
national independence. Adopting a logical approach would entail a gradual, phased
process, accounting for the progressive growth of legal culture within both state
institutions and society. It is therefore imperative that practical guarantees for
fundamental personal rights—such as the rights to life, health, inviolability, honour,
and dignity-be prioritised. Continuous refinement of legislation and law enforcement
should subsequently shield political, economic, social, cultural, and other civil rights
from infringement. This approach necessitates not only revising certain postulates of
the sovereignty concept but also substantial legislative amendments and, crucially,
transformative changes in the practical operations of state bodies, their officials, and
civil servants. Following the example of the other BRICS nations, the comprehensive
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adoption of administrative procedures that are designed primarily to protect citizens’
rights and freedoms could represent a significant step forward.

India’s public legal safeguarding of state sovereignty is founded on preserving
its ancient culture and traditions while maintaining a balance between legally
enshrined rights, freedoms, and spiritual values amid contemporary challenges.
The pacifism of Buddhism and principles of tolerance, alongside the high degree
of universality inherent in core Hindu values, underpin India’s sovereignty concept,
establishing the primacy of fundamental civil rights within its 1950 Constitution.
Notably, explicit normative prescriptions concerning state sovereignty remain
limited in Indian legislation. Nevertheless, in responding to emerging challenges,
the Indian state not only preserves its independence and autonomy at the national
and international levels but also prioritises the protection of human rights as the
foundational source of state sovereignty.
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Abstract. This research presents a comparative analysis of territories with special
legal regimes in the BRICS member countries. It examines both the theoretical
foundations and the practical aspects of the functioning of territories with special
status. The study examines such features as the legal status, purposes, and ways
behind their creation, as well as their impact on the socio-economic development
of the country. Based on legal analysis and regulatory practices, the authors propose
a classification of these territories into five categories: administrative, unrecognized
(or with limited recognition), economic (special economic zones), ecological (specially
protected natural areas), and ethnic. The findings of this study aim to contribute to
a deeper understanding of the effectiveness and developmental prospects of such
territories within the context of the legal framework of the Russian Federation.
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Introduction

The strategy for an economic partnership among the member countries until
2025 was formulated at the XI BRICS Summit.' This strategy defines the vector for
sustainable development in three key areas: the economy, the social sphere, and
ecology. Among the various instruments facilitating such development, the institution
of territories with a special regime plays a crucial role, serving as mechanisms to
address the satisfaction of specific priorities outlined in the strategy.

The special legal regime (status) of a territory is determined by special legislation,
which applies to a specific geographic area and has a targeted orientation. In most
cases, special regimes are typically established to stimulate economic growth,
ensure security, protect the environment, or address other strategic objectives of
the country.

Strategy for BRICS Economic Partnership 2025 was adopted on the 1 1™ BRICS Summit Brasilia Declaration,
2019. Ministry of Economic Development of the Russian Federation. https://www.economy.gov.ru
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For the Russian Federation, as a multinational, developing country with the
world’s largest territory, studying the experiences of foreign countries in using their
lands for the aforementioned purposes is of great importance.

1. Territories with Special Administrative Status

Modern models of state-territorial organization are characterized by trends of
localization, regionalization, and globalization. In the course of theirimplementation,
these dynamics often give rise to issues concerning groups of individuals residing
in specific territories who seek to preserve a degree of autonomy for their region.
To address these issues, many countries establish special administrative districts
with varying levels of autonomy ranging from strong to weak, which are intended
to serve as a compromise between local and central authorities.

A notable example of this approach is the Indian territory of Jammu and Kashmir.
Until recently, this region was the only state in India with its own constitution.’
However, it currently functions as a union territory with the lowest level of autonomy
in the country.*

In some cases, regions are economically or politically weak and cannot function
as independent administrative entities, necessitating central management. The
institution of union territories in India provides a unique example of an agreement
between states with a weak local self-governance and a strong central authority.

India currently has eight union territories,” all of which are directly governed
by the central government. These regions have central administration, which is
overseen by governors who act as representatives of the President of India.

China, by contrast, has pursued a different path. While the Indian government has
established control over union territories due to the impossibility of their functioning
without central leadership, the People’s Republic of China (hereinafter the PRC or
China) has adopted a policy of non-intervention to preserve their capitalist structure
of enclaves, positively influencing the overall economic development of the state
and serving as an example of the strong autonomy.’

Irkhin, 1. V. (2019). Territories with special status within federal states: A constitutional and legal study
(p. 217). INFRA-M. (In Russian).

Constitution of Jammu and Kashmir (1957). Jammu.com. https://www.kashmirjammu.com/political-
constitution

Baiguzhekova, Z. K. (2019). Evolution of the constitutional and legal status of the state of Jammu and
Kashmir. In Current issues of public law: Proceedings of the 18" all-Russian scientific conference of young
scientists and students (pp. 18-22). Ural State Law University. (In Russian).

Constitution of India (1949). National Portal of India. https://www.india.gov.in/my-government/
constitution-india

Petrykina, N. I. (2019). An unconventional model of administrative autonomy of China-Hong Kong:
The view of Russian researchers. Administrative Law and Process, 3, 50-55. (In Russian).
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As a unitary country, China has developed a unique program of political,
economic, and financial decentralization, complemented by autonomous administ-
rative management, known as the One Country, Two Systems. According to this
program, within the framework of the unitary state, there are two capitalist centers,
currently designated as Special Administrative Regions (SARs)-Hong Kong and
Macao-which operate with a high degree of autonomy and are not subordinate
to central authorities.”

The necessity of establishing such a regime is justified by the high economic
development of the regions, whose economic strength significantly contributes to
the country’s economic growth.

The SARs effectively represent “the states within the state” They have their own
constitutions (referred to as Basic Laws), governments, multi-party legislative bodies,
legal systems, law enforcement agencies, immigration departments, and even the
ability to participate in international relations.

Assessing China’s current situation, it can be concluded that this practice has
thus far demonstrated positive results, serving as an example of finding the right
balance that maintains political stability, economic prosperity, and territorial integrity
for the common good.’

On the other hand, it is important to note the temporary character of strong
autonomies, as any state aims to have a symmetric territorial structure in order to
ensure an equal distribution of central authority across its regions For instance,
in 2019, the Indian government revoked the special status of the state of Jammu
and Kashmir, thereby integrating it more tightly into the territorial-administrative
structure of the country as a union territory.” Similarly, in China, the concept of Special
Administrative Regions was formulated from the outset with the hope of returning
Hong Kong and Macao under Beijing’s sovereignty. According to Joint Declarations
between the PRC, the United Kingdom, and Portugal, special autonomous regimes
are in effect in Hong Kong until 2047 and in Macao until 2049."

In the context of this section, it is also worth mentioning the institution of
federal cities. The most structured example of such cities is found in Russia, where

Troshchinsky, P.V. (2015). The legal system of the People’s Republic of China: Formation, development,
and specific features. Bulletin of the MSAL, 5(9), 99-117. (In Russian).

Balgabaeva, G. B., & Novakova, O.V. (2018). Constitutional and legal status of Hong Kong and Macao
after joining the PRC. Asia and Africa Today, 10(735), 26-31. (In Russian).

Khan, I. M. (2019, Dec. 23). Kashmir crisis 2019: Between a rock and a hard place. BBC. https://www.bbc.
co.uk/news/world-asia-50826419

Joint Declaration of the Government of the United Kingdom of Great Britain and Northern Ireland
and the Government of the People’s Republic of China on the Question of Hong Kong (1984). Con-
stitutional and Mainland Affairs Bureau. https://www.cmab.gov.hk/en/issues/joint3.htm

Joint Declaration of the Government of the People’s Republic of China and the Government of
the Republic of Portugal on the Question of Macao (1987). Printing Bureau. https://bo.io.gov.mo/
bo/i/88/23/out01.asp
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there are three federal cities-Moscow, St. Petersburg, and Sevastopol. Each of these
cities possesses a unique status, whether it be as the capital,” as a cultural center,
or as a strategic military hub.” A distinctive feature of federal cities in Russia lies in
their legislative powers," significant autonomy in matters of local governance,” and
distinctive fiscal policies.”

Conversely, federal districts such as Brasilia in Brazil and Addis Ababa and Dire Dawa
in Ethiopia differ in that they are more directly subordinated to the central authorities.

The similarity among the special statuses of these institutions in the BRICS countries
lies in the fact that in nearly all cases, the city is not dependent on decisions made by
the surrounding administrative entities.

Thus, when discussing territories with a special administrative status, one can
distinguish between weak autonomies (such as the union territories in India) and
strong autonomies (such as the special administrative regions in China). Weak
autonomies primarily serve as instruments to facilitate governance, while strong
autonomies represent functioning models of effective decentralization for economic
and coordination purposes.

2. Territories with Unrecognized Status

Today, the struggle over territories persists through various legal and political
methods,"” resulting in regions with a disputed status that are not recognized by
all states. The existence of the majority of conflict zones in the considered countries
can be primarily linked to the history of statehood, as well as the consequences of
colonization and decolonization.™

Law of the Russian Federation of April 15, 1993 No. 4802-1“On the status of the capital of the Russian
Federation.” Vedomosti of the Congress of People’s Deputies of the Russian Federation and the Supreme
Council of the Russian Federation, 1993, No. 19, Art. 683. (In Russian).

Federal Constitutional Law of March 21, 2014 No. 6-FKZ “On the admission of the Republic of Crimea
into the Russian Federation and the formation of new subjects within the Russian Federation-the
Republic of Crimea and the federal city of Sevastopol.” Collection of Legislation of the Russian Federa-
tion, 2014, No. 12, Art. 1201. (In Russian).

Znamenshchikov, A. O. (2019). Sevastopol: Features of local self-government within the framework
of a federal city. Management Consulting, 5(125), 131-139. (In Russian).

Federal Law of October 6, 2003 No. 131-FZ “On the General Principles of the Organization of Local
Self-Government in the Russian Federation 2003." Collection of Legislation of the Russian Federation,
2003, No. 40, Art. 3822. (In Russian).

Gurinovich, A. G., & Komarova, T. L. (2016). On some features of the legal regulation of the budget pro-
cess in the Russian Federation in the current period. Legal Thought, 2(94), 94-101. (In Russian).

Cashman, G., & Robinson, L. C. (2021). An introduction to the causes of war: Patterns of interstate con-
flict from World War I to Iraq (p. 458). Rowman & Littlefield.

Andreev, K.Y. (2006). Legal status of indigenous minorities in foreign countries: Reference book (pp. 1-140).
Institute of Scientific Information on Social Sciences, Russian Academy of Sciences. (In Russian).
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An analysis of territories with disputed status in the BRICS countries has allowed
for the identification of the following classification.

2.1. De Facto States”

Following the civil war in China in 1949, the government of the Republic of
China relocated to Taiwan, retaining control over this territory. However, the PRC
continues to consider Taiwan as part of its territory and does not recognize its
independence.” As a result, Taiwan finds itself in a complex international position:
it is not officially acknowledged as a sovereign state by many other countries yet it
actively participates in global political and economic processes. Given the practical
benefits of cooperation with the enclave, many states have adopted a model of
“engagement without formal recognition,” which is gradually emerging as an
institution in international law.”

The reverse situation is observed in the Russian territories of Abkhazia and
South Ossetia. On August 26, 2008, the president of the Russian Federation signed
a decree recognizing the independence of South Ossetia” and Abkhazia.” These
territories operate under their own constitutions and governance structures, yet
Georgia continues to claim them as part of its territory. As a result, the official status
of Abkhazia is formally enshrined as an autonomous republic in the Constitution
of Georgia.*

2.2. Territories within a Country that are Subjects to Territorial Claims by
Neighboring Nations

The Hala'ib Triangle in Egypt is under Egyptian control and sovereignty; however,
Sudan has territorial claims on it. The reason for this is the legal ambiguities left by the
colonial power. In 1898, Britain transferred the region to Egypt and in 1902 to Sudan,
without adopting any official act. The Hala'ib Triangle is strategically important and

Markedonov, S. (2018). De facto states: Post-Soviet space. Vestnik RSUH. Series: Political Science. History.
International Relations, 1(11), 24-40. (In Russian).

Yawen, L. (2015). China’s policy on the Taiwan issue in the 21* century. Kazan Bulletin of Young Scien-
tists, 3(4/12), 135-141.

Shevchuk, N.V. (2018). Involvement without recognition: A new dimension of the international legal
status of de facto states. World Economy and International Relations, 66(6), 124—134. (In Russian).

Decree of the President of the Russian Federation of August 26, 2008 No. 1261 “On the recognition of
the Republic of South Ossetia.” Collection of Legislation of the Russian Federation, 2008, No. 35, Art. 4012.
(In Russian).

Decree of the President of the Russian Federation of August 26, 2008 No. 1260 “On the Recognition
of the Republic of Abkhazia." Collection of Legislation of the Russian Federation, 2008, No. 35, Art. 4011.
(In Russian).

Constitution of Georgia (1982). Georgia’s Virtual Vault. https://vault.georgiaarchives.org/digital/
collection/adhoc/id/9208/
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rich in natural resources, making it an especially valuable region. It is the only part
of Egypt that is located not in the arid North African zone but in the fertile Afro-
tropical zone, with a mild climate compared to the Sahara, access to the sea, and
a significant amount of natural resources.”

In Russia, such territories include the Kuril Islands, Crimea, and Sevastopol, as well
as the Luhansk and Donetsk People’s Republics, and the Kherson and Zaporizhzhia
regions. There can be numerous reasons for territorial claims by other countries, but
all of these territories are characterized by certain strategic significance (for example,
access to the Pacific Ocean in winter through the Kuril Islands and the naval base in
Sevastopol) and a strongly expressed will of the people to be a part of the Russian
Federation (as exemplified by the 2014 referendum in Crimea and Sevastopol).

2.3. Tearless Lands

The region of Bir Tawil, bordering Egypt and Sudan, is often regarded as the only
truly unclaimed region in the world. No country makes a claim to Bir Tawil because
asserting claims on it would require relinquishing claims to the economically
beneficial Hala'ib Triangle.

In conclusion, Russia serves as an illustrative case of a state with territories that
have different types of disputed statuses. Various factors contribute to these disputes,
such as the territorial succession of another state, the multi-ethnic composition of
the population, the desire of certain peoples to gain autonomy, and significant
tensions along certain border areas leading to territorial claims by neighboring
countries.

3. Territories with Special Economic Status

Modern trends in economic development are focused on addressing key strategic
priorities of a state or specific territory, such as diversifying the economic structure,
social transformation, improving the business and investment climate, and creating
and modernizing employment opportunities.”® As a result, a new trend in public
administration has emerged globally, which involves the delegation of certain
governmental functions to specialized organizations for more professional and
contemporary management. In this model, government agencies act merely as
clients, coordinators, and overseers while the actual execution of these functions
are carried out by specialized organizations whose core activities are related to
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providing such tasks and services. Meanwhile, their organizational and legal forms
may vary.”

This international institution is referred to as a Special Economic Zone (SEZ),
which is characterized by the provision of a special territorial status or a regime for
conducting entrepreneurial activities. SEZs stand out for their diversity of forms,
depending on the intended purposes, such as external trade, stimulation of domestic
business, overall economic development, and scientific-technical objectives.”

In its most general form, SEZ is commonly defined as a region or part of
a country with advantageous economic-geographic conditions, where a duty-free
or preferential export-import regime is established, providing a certain trade and
financial independence from other regions of the country.”

The BRICS countries, as some of the world’s largest economies, collectively possess
relatively powerful financial reserves. For developing nations, establishing SEZs holds
significant importance in improving the investment climate, fostering economic
development, and diversifying exports. Attracting investments to the SEZs of the BRICS
countries is one of the key objectives in expanding trade and investment cooperation.

The history of SEZs can be divided into waves of development. The first wave of
countries that initiated SEZ programs emerged in the 1950s—1960s with Brazil and India.”
A second wave followed (1980s-1990s), consisting of China, the United Arab Emirates
(UAE), Iran, Egypt, and Russia. South Africa joined the third wave (2000s-2010s). Currently,
Saudi Arabia and Ethiopia are in the initial stages of establishing SEZs.

It is important to note three main types of legal regulation for these territories,
specifically a unified codified act (India, Iran, Russia); development strategies (Egypt,
Saudi Arabia); and regional legislation and local acts (China).

Across all the considered countries, the following goals for creating Special
Economic Zones are evident: job creation and increasing employment rates;
promoting industrialization and creating additional forms of economic activity;
boosting exports and attracting foreign direct investment; and addressing issues
of scientific and technological lag.

Among the most successful BRICS countries in the functioning of SEZs are China
and the UAE.

Some scholars attribute the successful development of China’s SEZs to decentra-lized
management, in which local authorities, who generally have a better understanding

7 Ppetrykina, 2019.

Borisova, E.V. (2016). Organizational and economic improvement of investment activities in the Russian
Federation (p. 124). KnoRus Company. (In Russian).

Komilov, S. D., & Gafarov, F. M. (2017). The role of free economic zones in the development of the
investment potential of the region (on the example of the Republic of Tajikistan). Problems of Con-
temporary Economics, 3(63), 194-197. (In Russian).

Krutikov, V. K., Fedorova, O.V., & Yakunina, M. V. (2017). Formation of special economic zones: Domes-
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of local peculiarities, played a crucial role in development by establishing comfortable
infrastructure and implementing effective administration.’ In 1981, the central
government formally granted local authorities the right to formulate special regulations
on all economic matters for the subordinate special economic zones.

Other researchers attribute the success of China’s special economic zones solely
to the complete delegation of management powers to the private sector. However,
the “Shenzhen miracle” reflects not just the efforts of the Guangdong Province but
also the coordinated development across the entire country. Firstly, it is worth noting
the efforts to combat regional disparities in development: provincial governments
offer significant incentives in underdeveloped areas to ensure the even distribution
of internal Chinese capital. Secondly, there is comprehensive development across
the entire People’s Republic of China, contributing to simultaneous growth in the
country’s economic potential. Finally, the timely execution of strategies and plans
formulated in response to existing problems and challenges has been crucial.

The adoption of China’s experience with special economic zones has led to
the rapid growth of SEZs worldwide. The UAE has been particularly successful in
implementing this model.

Given the necessity of utilizing capital generated from oil trade, as well as the
constraints of natural resources and territory, the United Arab Emirates has astutely
leveraged international collaboration (such as establishing the Persian Gulf Customs
Union) and investments in cutting-edge technologies.” The UAE has partially adopted
and successfully implemented China's SEZ management. Additionally, the country’s
rapid economic growth is attributed to its domestic political efforts.

The SEZ model in the UAE is currently being replicated by Saudi Arabia, which
operates four SEZs primarily aimed at attracting investors facing various Western
sanctions. This is particularly relevant to the Russian market.

In the Russian Federation, several models of SEZs have been proposed, each with
its own legislation, including special economic zones,” free economic zones,** and
territories of advanced development.”

* Koval, A. G. (2020). Special economic zones as a factor of the development of BRICS states. Latin Amer-
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2 Terekhova, A.V. (2022). A comparison of the experience of creating special economic zones in Shen-

zhen, Jebel Ali, and the Russian Federation. Far Eastern Federal University Reports. Economics and Man-
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Itis noted that the activities of SEZs in Russia are more oriented towards satisfying
the needs of the domestic market rather than exports.”

Countries with the highest number of SEZs include China, India, and Russia.”
However, the number of zones is not necessarily an indicator of their effectiveness.
A common criticism of SEZs is that the state invests more financial and other resources
into them than it receives in financial returns. Currently, Russia has only four special
economic zones, located in the Lipetsk and Samara regions, in St. Petersburg, and
in Tatarstan (“Alabuga”), which have shown satisfactory results. These four SEZs
account for the dominant share of revenues from all Russian SEZs. Notably, the funds
invested from the federal budget for the development of these SEZs have been
lower than the volume of investment resources invested by residents.” The focus
on the development of industries rather than on regions has created contradictions
between the regions and the central government.

Blindly copying management models can lead to negative consequences in
the implementation of special economic zones. In Iran, poor infrastructure and
corrupt officials have transformed free zones into monopolized markets. In Russia,
the replication of unsuccessful zones, including a convoluted system of support for
investors, has resulted in significant government expenditures.

In Russia, Brazil, Egypt, India, and South Africa, the achievements of special
economic zones have had little impact on the economic development of other
regions. The number of people employed in SEZs has fallen short of the projections
that governments had planned at their inception. Moreover, there is an imbalance
between industrially developed and export-oriented SEZs on the one hand and
lagging areas focused on the domestic market on the other. This situation leads to
social problems and environmental challenges.

However, some positive effects are also observed. Although the contribution of
SEZs to the overall economy of the country remains relatively small, they are crucial
for the regions where they were established. The labor productivity in SEZs, primarily
due to the use of more advanced equipment, exceeds the national average by at
least twice.

Nowadays, new trends are highlighted in the development of SEZs worldwide,
which include the formation of SEZs through partnerships between the host
country’s government and foreign developers. China is the most active participant
in this trend. By working on the establishment of SEZs in other countries, including
Russia, providing assistance in their creation and development, and entering

* Kuznetsov, A., & Kuznetsova, O. (2019). The success and failure of Russian SEZs: Some policy lessons.
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into cooperation agreements with developing countries, China has effectively
become a franchisor state of SEZs. For example, in 1997, China and Egypt signed
a memorandum in which China committed to being the main investor, sharing
knowledge and experience in creating SEZs, assessing the status of the zones, and
participating in construction.” In 2023, the China Civil Engineering Construction
Corporation signed an agreement for joint development of SEZs in Ethiopia, aiming
to establish a logistics, industrial, trade, and business center in Africa.”

Overall, it cannot be denied that special economic zones serve as an important
tool for developing national industry, enhancing export potential, and advancing
socio-economic policies. However, they cannot be considered a universal and solely
applicable instrument for economic development. Rather than simply replicating
models from partner countries, it is essential to develop a more comprehensive
and detailed approach to formulating a strategy for promoting SEZs. This involves
creating a clear legal framework for their operation and a development plan for the
surrounding areas and the entire state.

4, Territories with Special Environmental Status

Since the signing of the Memorandum of Understanding on Cooperation in
the Field of Environmental Protection in 2018,* the BRICS member countries have
concurred that establishing “Specially Protected Natural Areas” (SPNAs) is one of the
methods to combat the reduction of biodiversity, ensure the restoration of fragile
ecological systems, and promote the sustainable use of natural resources.”

Specially protected natural areas refer to land, water, and the airspace above
them containing natural complexes and objects of special significance for nature
conservation, scientific, cultural, aesthetic, recreational, and health purposes.”

In the BRICS countries, there is no unified classification of specially protected
natural areas, as the legislation of each state outlines various types of territories.
Primarily, these areas include nature reserves, global natural heritage sites, wildlife
sanctuaries, and national parks.

* Kostyunina, G. M., & Baronov, V. |. (2011). Transboundary free economic zones in foreign countries
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The main element of protection for such territories involves restrictions or an
outright prohibition on economic activities within them. At the same time, each
participating country in the alliance has its own ecologically and legally specific
regulations, shaped by the population’s mentality as well as the level and nature of
social, economic, and legal development.

However, there are still some differences in the reasons for creating these zones.
In China, the increase in population and the accelerated process of industrialization
posed serious threats to the environment, becoming a driving factor for the creation
of a national strategy and action plan to preserve biodiversity. This led to the
establishment of various ecologically protected areas with the aim of optimizing
their spatial distribution.” In South Africa and Egypt, the need to support the tourism
industry was the primary reason for creating SPNAs. By preserving wilderness, these
zones attract tourists and provide opportunities for local residents to earn income.
In Russia, SPNAs combine the goals of preserving biodiversity and natural heritage
with the development of sustainable ecological tourism.*”

By contrast, in South Africa, some of the currently protected areas were not
chosen specifically for preserving the biodiversity within them but due to the
availability of land or its unsuitability for commercial activities.”

In nearly all of the countries under consideration, with the exception of China,
Ethiopia, Saudi Arabia, and the UAE, unified legislation has been adopted. In these
countries, legal regulation is fragmented, encompassing laws on environmental
protection, land conservation plans, and international conservation treaties. This
leads to difficulties in management. In China, for instance, existing laws do not cover
all types of SPNAs, resulting in the absence of applicable laws in certain types of
territories. Additionally, due to excessive coverage and ambiguous boundaries of
SPNAs, local authorities often ignore even the established norms.

Many of the developing countries have come to the conclusion that creating
SPNAs is economically unfeasible in the long run, and managing them with small
budget allocations is inefficient. To overcome this issue, India and South Africa have
widely adopted semi-governmental agencies specializing in SPNA management. The
management mechanism within this framework is similar to that of Special Economic
Zones. Functioning legally as subdivisions of respective committees or departments,
they manage with a certain degree of autonomy within these departments and
have complete freedom to conduct financial operations, develop policies, and make

Lin, G. (2015). Features of state regulation of China’s economy in modern trends. Economics and Man-
agement: A New View, 37(1), 56-60.
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decisions regarding natural areas.” This provides another reason for creating SPNAs,
which is connected to the development of the commercial sector.

In this context, it appears advisable to recognize that specially protected natural
areas represent not only ecological value but also significant social value, as their
existence is an indicator of a responsible attitude towards future generations.

Therefore, it is essential to coordinate the efforts of BRICS participants, specifically
by creating a unified classification system of SPNA categories. Attention should also
be given to issues related to the functioning regime of these areas, and establishing
a shared database to monitor SPNAs is critical for ensuring effective management.
Such a collaborative approach can enhance the effectiveness of conservation efforts
and underscore the commitment to environmental and social responsibility for the
benefit of future generations.

5. Special Ethnic Zones

All the countries examined in this study have a complex ethnic composition
of the population and exhibit signs of ethno-territorial fragmentation.” Certain
areas or regions within these countries are characterized by territories with
a concentrated presence of ethnic groups that are national minorities. These
minorities often advocate for greater autonomy in addressing internal matters
within the territories they inhabit, taking into account the specifics of their culture,
language, and traditions.” For instance, in Ethiopia, there are at least thirteen
ethnic groups currently seeking more autonomy or regional status. Key hotspots
include the Sidama, Wolayta, Kemant, Welkait, Kaffa, and Raya regions, as well as the
borders between the Somali, Oromia, and Afar regions.” For this reason, states are
compelled to pay increased attention to maintaining national integrity and finding
legal means to overcome disintegrative tendencies through the creation of territories
with a special ethnic regime.

The level of autonomy in these regions, similar to territories with special
administrative regimes, can be divided into strong autonomy (territorial autonomy)
and weak autonomy (specialized territories for the residence of ethnic minorities).

Y Koroteev, G.D., & Ignatyeva, M. N. (2015). Foreign experience of legal regime for national and nature
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Additionally, in some countries, administrative-territorial divisions are explicitly
based on ethnic criteria, giving rise to institutions such as ethnic federalism and
ethnically defined states.

Some scholars note that the degree of ethnic autonomy in a region tends to
depend on the size of the ethnic group: the larger the ethnic group, the more likely
it is to demand not only self-governance but also participation in the political life of
the country. Therefore, the choice of the method of territorial accommodation for an
ethnic group and the determination of a particular“ethnic” region’s status often take on
a compromise—and even a forced character-resulting from political concessions and
agreements between the country’s leadership and its respective “ethnic” leaders.

5.1. Territorial Autonomies

Territorial autonomies involve endowing a public-territorial unit within a state
with a certain degree of self-governance in resolving specific internal issues. In most
cases, territorial autonomy is established in areas inhabited by national minorities
and aims to protect their linguistic and cultural characteristics while giving self-
governance.

For instance, in India, the Constitution provides for the creation of autonomous
districts and autonomous regions on the “tribal territories” the establishment of their
legislative bodies (councils), and the transfer of certain legislative powers to them to
address issues of their internal organization in accordance with their traditions and
legal systems (e.g., land use, inheritance, and marital and family relations). In turn,
acts of the Indian Parliament or state legislature concerning matters falling within
the competence of district and regional councils may apply within autonomous
units only if approved by the respective council. Decentralization also extends to
the judicial sphere: district and regional councils can establish courts to adjudicate
disputes involving parties belonging to tribes registered within the corresponding
autonomous district or autonomous region.

Currently, territorial autonomy continues to be employed in relation to ten
districts located in the states of Assam, Meghalaya, Tripura, and Mizoram. However,
the actual autonomous status also extends to the mountainous territory of the
Darjeeling district (known as Gorkhaland) under Article 243ZC of the Constitution.”
In many cases, the creation of new states and autonomous districts in the northeast
resulted from compromise and political agreements between Indian authorities and
leaders of insurgent movements.”

Territorial autonomy, as a means of organizing a polyethnic state, is most
extensively utilized in China. A significant difference from India is that in China, it

Constitution of India (1949). National Portal of India. https://www.india.gov.in/my-government/
constitution-india
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serves as the primary (and often only) method of accommodating ethnic minorities
within a unitary state, whereas in India, it supplements the primary federal structure
and applies exclusively to the indigenous peoples of the northeast, forming a third
level of territorial organization alongside the federal and state levels.

China has designated five autonomous regions (Guangxi Zhuang, Ningxia Hui,
Xinjiang Uygur, Tibet, and Inner Mongolia) within its territory. In total, there are 155
territorial units in China with the status of regional national autonomy.

In contrast to India, the legislative powers of autonomous territories in China are
significantly restricted. Additionally, laws must undergo mandatory coordination with
higher-level people’s congresses. This situation is explained by the fact that, embedded
in the hierarchical structure of state governance, territorial autonomy serves not so
much as a compromise between the interests of national minorities and the overarching
interests of the state but as a tool to convey the state ideology to non-Han peoples
(who constitute 9% of the country’s population) to shape their consciousness in line
with this ideology and “integrate” them into a supra-ethnic socialist society. For this
reason, some argue that China’s national-territorial autonomy is not truly such and can
be classified as specialized territories for the residence of ethnic minorities.

An important feature of Chinese autonomies is that the right to autonomy, or
self-governance, is possessed by national minorities themselves, not public-territorial
entities. The country’s Constitution and the Law of Regional National Autonomy
1984 employ the phrase “nationality exercising regional autonomy.” In contrast, in
India and South Africa, ethnic and linguistic groups are not considered collective
subjects with group rights. Therefore, it would be incorrect, for example, to assert
that in South African KwaZulu-Natal, state power is exercised by Zulus, or that in
Indian Tamil Nadu, it is exercised by Tamils.

5.2. Ethnic States

Ethnic states, which represent the highest degree of self-governance for territorial
units, serve as a mechanism to counteract local population separatism when ordinary
territorial autonomy is no longer able to contain centrifugal tendencies. In 1962, India
reached such a compromise with its people, risking its territorial integrity. As a result
of an agreement between the Indian government and Naga separatist leaders, the
states of Manipur, Mizoram, Tripura, and Meghalaya were created, giving these
federative units the right to have their representation in the Council of States.

Ethnic states exercise state power while taking into account the cultural and
linguistic characteristics of the population. They have the authority to establish
their own official language. Regional legal systems and the organization of regional
institutions may also take into account national traditions®.
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5.3. Territories of Ethnic Minorities

Specialized territories (lands) designated for the residence of ethnic minorities
are intended to preserve the traditional way of life of indigenous peoples. These
territories may take the form of reservations, lands of ancestral habitation for
indigenous people, national settlements, and similar arrangements.

In this context, decentralization and the territorial accommodation of minorities
grant ethnic groups living in specialized territories the right to use traditional social
organization institutions for self-governance in accordance with their customary legal
systems (to the extent compatible with the country’s legal system as a whole).

The legal regime of specialized territories may vary, but in most cases, it provides
legal guarantees for the preservation of traditional livelihoods and the original habitat,
without designating these territories as public-territorial entities. In India and Ethiopia
(and to some extent, in China), collective political participation rights are recognized for
small communities residing in concentrated areas, driven by the overall ethnic diversity
of the countries. In India, the municipality of the mountainous Gorkhas in Darjeeling
is integrated into the system of public authorities. In Ethiopia, the upper house of the
federal parliament includes representatives of all nationalities and people.

Brazil serves as a prominent example of territorial accommodation for small
populations. The lands of traditional habitation for indigenous peoples and African
descendants are recognized as ancestral territories and enjoy special constitutional
protection (Art. 232 of the Constitution). However, they are not considered subjects
of public legal relations or elements of the political-territorial organization of the
state. It is noteworthy that representatives of these ethnic groups do not claim
ownership of the territories they occupy. As a result, they are endowed with the right
to use (usufruct) the respective lands for residence and traditional livelihoods.

But in practice, within these territories, indigenous people live in accordance
with their traditions and legal systems. There are known cases where members
of indigenous tribes, having committed, for example, a murder, were exempt
from punishment under the criminal laws of Brazil because they had already been
subjected to punishment based on customary law.*

The Brazilian model of territorial accommodation for small populations is also
applied (with variations) in South Africa (in relation to the Bushmen and Khoi tribes),
India (for the “Scheduled Tribes,” predominantly in the so-called “tribal belt” in the
central part of the country, the traditional habitat of Adivasis), and in Russia.

In the Russian Federation, the territories of residence for small-numbered peoples
are primarily established to provide targeted support for their communities.” Existing

* Mochalov, A. N. (2017). Ethnic factor in constitutional regulation of territorial structure of BRICS coun-
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federal laws in Russia provide specific benefits and priorities in areas of compact
residence and economic activities; establish a special legal regime for land use, water
resources, and forestry; and grant tax benefits and quotas for the use of biological
resources.*

In any case, the primary goal of creating such territories is not political, nor is
it a response to regional separatism. Rather, the purpose is to protect the rights of
indigenous peoples to land and natural resources as the foundation of their traditional
livelihoods.

Speaking broadly about territories with a special ethnic regime, the research
reveals a consistent pattern regarding territories with a special ethnic regime.
In other words, the more complex the ethnic diversity and the more varied the
types of identity contributing to ethnic-territorial fragmentation in society, the
more diverse the methods of territorial organization and the constitutional forms
of its consolidation. This pattern is most vividly observed in India, where all three
institutions of ethnic territories are utilized due to the unique ethnic, linguistic,
and religious composition of the population, which can be described as the most
complex in the world.”

Thus, ethnic federalism in India serves two purposes: firstly, it enables the
territorial accommodation of large linguistic groups, and secondly, it “smoothes
out”ethnic separatism among certain peoples in the northeast who have significant
cultural differences from the peoples of the “main” part of India. Legislative territorial
autonomy operates in the northeastern part of the country, while specialized
territories (lands) are created in the central part of India for the accommodation of
minorities who do not make separatist claims.

Conclusion

Based on the above, the following classification of territories with special legal
regimes can be presented:

1. Administrative;

2. Unrecognized;

3. Economig;

4. Ecological;

5. Ethnic.

This list, however, should not be considered exhaustive. The active promotion
of modern technologies and the digital environment, including work with artificial
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intelligence, as well as the need to strengthen the defense complex of countries,
leads to the necessity of establishing new experimental territorial regimes, such as
regulatory sandboxes or military grounds.

When considering the potential application of foreign experience of the countries
under study in the domestic context, it is essential to take into account the unique
characteristics of the economy, social policy, and geographical location. The adoption
of successful practices from other countries requires the development of a strict
normative legal framework through careful analysis and adaptation to the specific
conditions and needs of our state, thereby ensuring both the effectiveness and
sustainability of such territorial regimes.
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Abstract. This study analyzes the experience of smart city development in core
BRICS jurisdictions, namely Brazil, Russia, India, China, and South Africa. The legal
frameworks, as well as approaches towards management and implementation of
the smart city concept, are examined. The research is methodologically based on
a multidisciplinary approach, incorporating the analysis of academic literature,
legal acts, and program documents. The authors explore top-down and bottom-
up approaches to the development of a smart city and conclude that both of the
approaches have distinct advantages as well as certain limitations, which suggests the
necessity of acombined model for both the regulation and implementation of relevant
projects. The authors also maintain that BRICS as an institution may itself serve as
a platform to share and create appropriate tools. Additionally, a specialized mechanism
for knowledge exchange and capacity building could be instituted within BRICS, aimed
at systematically documenting and disseminating best practices, technical standards,
and key insights on smart city development among member-states.
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Introduction

United Nations demographic data indicates that urban areas currently contain
more than 55% of the world’s population, with projections suggesting this figure will
rise to 68% by 2050." This relentless urban transition coincides with the worldwide
digital transformation of society and its physical surroundings. The scientific and
technological progress achieved in recent decades has become deeply embedded
in urban residents’ everyday experiences. Today, automated management systems
such as “smart home” and “smart office” technologies, which regulate building
engineering systems, have achieved widespread adoption. Having gained substantial
footholds in private and professional domains, these intelligent systems are now
being systematically implemented in public spaces, particularly in urban centers
and major rural communities.

The “smart city” paradigm embodies the convergence of diverse digital
innovations and Internet of Things (IoT) applications, which are principally aimed
at optimizing urban infrastructure management. This developmental model seeks
to improve living standards through urban informatics that enhance the provision of
services and address citizen needs. Crucially, urban intelligence transcends the simple

1

68% of the world population projected to live in urban areas by 2050, says UN. (n.d.). U.N. Depart-
ment of Economic and Social Affairs. https://www.un.org/uk/desa/68-world-population-projected-
live-urban-areas-2050-says-un
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deployment of information technologies by municipal authorities; its application
fundamentally involves the ways in which these technological solutions enable
comprehensive analysis, real-time monitoring, strategic planning, and effective
governance of the urban ecosystem.? It is also worth noting that a smart city effort
is a problem-oriented policy initiative. Its popularity resides in its technological
promise to address wicked urban problems in traffic, public transportation, energy
consumption, environment, public health, food safety, and social and economic
disparities. It is apparent that cities with more serious urban pathologies are more
likely to adopt and implement smart city initiatives.’

Russia launched its “Smart City” digital urbanization project in 2018 under the
dual auspices of the national “Housing and Urban Environment” project and the
“Digital Economy” program. This strategic initiative aims to develop an efficient,
technologically advanced urban infrastructure management system while enhancing
living standards through improved comfort and safety in urban areas.

The pandemic years accelerated digital technology adoption in Russia, even
across sectors where online solutions were previously uncommon. However,
digitizing urban spaces faces significant challenges, primarily in two areas. First,
resource constraints limit progress. Russian city municipalities often lack funding and
technical capacity to implement smart technologies. While major cities like Moscow,
St. Petersburg, and Kazan, which often lead current nationwide smart city ratings,’
benefit from state grants and private investment, smaller towns and rural areas
continue to struggle despite a pressing need for better services and governance
tools. In response, Russia has started developing smart city startups and solution
packages suitable for various municipality sizes.

Second, citizen engagement remains challenging. Although federal authorities
have actively promoted digitalization through legislation, effective implementation
requires more than just technology. Successful adoption requires coordinated
efforts between state and local governments, particularly municipal bodies that
directly interact with citizens. Local authorities must not only develop digital tools
but also actively promote their use in community governance. These challenges
highlight the need for balanced approaches that address both infrastructure gaps
and participation barriers in Russia’s smart city development.’

2 Larichev, A, Kozhevnikov, O., & Korsun, K. (2023). Legal regulation of smart city technologies in solving

local issues in urban areas. Law. Journal of the Higher School of Economics, 16(3), 56, 59. (In Russian); see
also Mills, D., et al. (2022). Evidence-based public policy decision-making in smart cities: Does extant
theory support achievement of city sustainability objectives? Sustainability, 14(3), 1-23.

Yu, W., & Xu, Ch. (2018). Developing smart cities in China: An empirical analysis. International Journal
of Public Administration in the Digital Age, 5(3), 76, 82; see also Albino, V., Berardi, U., & Dangelico, R. M.
(2015). Smart cities: definitions, dimensions, performance, and initiatives. Journal of Urban Technol-
ogy, 22(1), 3-21.

Information and analytical portal “Smart City.” https://russiasmartcity.ru

Larichev, Kozhevnikov & Korsun, 2023, pp. 73-74.
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The legal foundation for smart city development remains fragmented, currently
relying primarily on ministerial decrees from the Ministry of Construction, Housing,
and Communal Services. Key regulatory instruments include the Order of April 24,
2019 No. 235/pr (which provides recommendations for the digitalization of urban
infrastructure), as well as the Order of February 4, 2019 No. 80/pr (which facilitates the
selection of municipalities for the purpose of implementing pilot initiatives within
the framework of the project for the digitalization of urban infrastructure).®

According to the Ministry of Construction of Russia, “smart cities” in the country
should adhere to the following principles: (a) human-centric design; (b) formation of
a sustainable and safe urban environment; (c) observance of the balance of interests,
principles of development, and opportunities; (d) accessibility and convenience of
services; (e) integration, interaction, and openness; (f) continuous improvement
of management quality; (g) emphasis on economic efficiency; (h) primacy of
long-term solutions over short-term benefits; (i) application of the best available
technologies.’

This context raises crucial questions regarding the priority domains for imple-
menting “smart city” mechanisms as complex urban ecosystems. The challenge
encompasses two key dimensions: (a) identifying innovative solutions that
optimize urban processes through appropriate legal frameworks, and (b) ensuring
effective technological integration into citizens’ daily lives. Comparative analysis of
international experiences becomes particularly valuable in this regard, as it enables
the identification of empirically validated smart city solutions while mitigating risks
through incorporating lessons learned from other jurisdictions.

The BRICS countries hold particular significance in this context, where, in recent
decades, serious attention has been paid to both digitalization processes and the
development of innovative urban infrastructure. It is important to note that digital
transformation is one of the main areas of partnership within BRICS, as evidenced by
the Strategy for BRICS Economic Partnership 2025. The major BRICS documents also
encompass declarations adopted at summits. For example, the Second Johannesburg
Declaration of the BRICS countries, which was adopted at the XV Summit in 2023,
contains provisions stating that the BRICS countries recognize the dynamism of
the digital economy in enabling global economic growth.? At the same time, it is
understood that not all BRICS countries are at the same level of digital development
(and this is also acknowledged in the above-mentioned Johannesburg declaration);

® Larichev, Kozhevnikov & Korsun, 2023, pp. 60-61.

’ Order of the Ministry of Construction of December 25, 2020 No. 866/pr. Laws of the Russian Federa-

tion on Amendments to the Constitution of the Russian Federation. https://legalacts.ru/doc/prikaz-
minstroja-rossii-ot-25122020-n-866pr-ob-utverzhdenii/. (In Russian).

XV BRICS Summit Johannesburg Il Declaration, Sandton, Gauteng, South Africa, August 23, 2023.
15" BRICS Summit. https://brics2023.gov.za/wp-content/uploads/2023/08/Jhb-II-Declaration-24-
August-2023-1.pdf
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therefore, it is the role of BRICS to address respective challenges, including the
various digital divides. In this regard, the best practices of the individual member
countries can serve as a benchmark for other participants, including in the sphere
of introducing smart technologies into the urban environment.

The BRICS organization is rapidly expanding, now comprising ten member
countries, as well as many more observer jurisdictions. However, for the purposes
of this research, the experiences of only four member states, in addition to the
aforementioned Russia, are examined. The states under review are either ones
with very high percentages of urbanization, which leads them towards the search
and implementation of innovative solutions for urban infrastructure development
and management, or nations with a very extensive role of the central government
within the process (such as India and China), or countries that rely mainly on local
initiative in the analyzed sphere, demonstrating certain unique examples of smart
city development and approaches to solving respective issues that are worthy of
being explored (namely, Brazil and South Africa).

1. A Top-Down Approach: Cases of India and China

1.1. India: The Smart Cities Mission

India, with its 1.4 billion inhabitants, is not only the most populated country on
Earth but also very urbanized. According to the 2011 census,’ there are 52 million-
plus urban agglomerations in India. With sharp income gaps between various groups
of urban dwellers, their unequal access to infrastructure and public services, and
rapid territorial expansion of the countries’ agglomerations, national and state
public power systems have been faced with multiple challenges, prompting the
search for structured solutions, which include the implementation of smart city
mechanisms.

Much like Russia, India has been demonstrating a top-down approach to smart
city development, largely driven by the Smart Cities Mission, a significant national
initiative launched in 2015 with the ambitious goal of developing 100 smart
cities across the country by the year 2020, although this deadline has since been
extended.” The project is being implemented by the Government of India through
the Ministry of Housing and Urban Affairs, which, in turn, cooperates directly with
the governments of the respective states.

The project’s objectives, based on the program documents, include the creation
of a favorable and sustainable urban environment; stimulation of economic growth
and improvement of people’s quality of life through development of local areas;
and the effective use of technologies. According to the project, this BRICS state has

°  Population Census 2011. https://www.census2011.co.in/

' Smart Cities Mission Data Portal. https://smartcities.data.gov.in/
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planned to modernize 100 cities and thus improve the quality of life of more than
one hundred million people.

A key feature of the Smart Cities Mission’s implementation structure is the
establishment of Special Purpose Vehicles (SPVs) in each selected city." These SPVs
are registered as limited liability companies under the Companies Act 2013 and
are responsible for overseeing the entire lifecycle of smart city projects, including
project appraisal, approval, the release of funds, implementation, evaluation, and
ongoing monitoring.

The cities also have so-called Smart City Advisory Forums, which ensure
interaction and consideration of the opinions of various stakeholders. At the state
level, the implementation of the project mission is overseen by a High Powered
Steering Committee (HPSC), which provides guidance and a specialized platform
for the exchange of ideas regarding the development of smart cities. At the national
level, implementation is overseen by an Apex Committee, which approves proposals
for the Smart Cities Mission, monitors its implementation, allocates funds, and carries
out a quarterly review of the activities of the entire system.”

The project is financed through multiple channels. The project’s financial resources
include central government funds and states’ own resources, which are obtained
from a variety of sources, such as user fees, beneficiary charges and impact fees, land
monetization, debt, loans, etc. The project also provides for the use of innovative
financing mechanisms (such as municipal bonds, pooled finance mechanisms, and tax
increment financing (TIF)); leverage borrowings from financial institutions, including
bilateral and multilateral institutions and both domestic and foreign sources; and the
use of funds from the National Investment and Infrastructure Fund (NIIF).”

The Smart Cities Mission adopts a dual approach to urban development, focusing
on area-based development and pan-city smart solutions. Area-based development
involves targeted interventions in specific parts of the city through retrofitting
existing areas, redeveloping brownfield sites, or developing entirely new greenfield
areas. Pan-city initiatives, on the other hand, involve the application of selected
smart solutions to enhance the existing city-wide infrastructure. Most importantly,
the Mission provides a degree of flexibility, allowing individual cities to define their
own unique concept, vision, and plan for becoming “smart” based on their specific
local context and ambitions.™

Gupta, S. (2019). Smart city paradigm in India: Gwalior, a case study. Humanities & Social Sciences
Reviews, 7(4), 341, 343.

Ministry of Urban Development, Government of India. (2015). Mission Statement and Guidelines - Smart
Cities (pp. 16-17). http://164.100.161.224/upload/uploadfiles/files/SmartCityGuidelines(1).pdf

Ministry of Urban Development, 2015, p. 14.

Anand, A, Sreevatsan, A., & Taraporevala, P. (2016). An overview of the smart cities mission in India.
Centre for Policy Research (CPR), India. https://smartnet.niua.org/sites/default/files/resources/scm_
policy_brief_28th_aug.pdf
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Some of the project’s achievements that are worth highlighting are the
digitalization of public services in the country’s largest agglomerations, which leads
to improved coverage of citizens with public services for citizens, as well as the
introduction of electronic platforms for residents’appeals. Many cities have launched
digital services for managing city resources, increasing efficiency.

However, interim monitoring of the project’s outcomes shows mixed results. As
of April 2025, 567 out of 8,058 approved projects have not been completed.” Some
of the drawbacks include an increase in the tax burden; increased supervision of
citizens; failure to achieve a significant improvement in the quality of life of residents;
inefficient spending of a significant portion of allocated funds; and weak involvement
of citizens in consultations in the decision-making process.

Another problem is that despite their stated goals, India’s smart cities do not
in reality function as a tool for addressing chronic development imbalances. Some
cities have more developed infrastructure and access to smart city technologies,
while others remain lagging behind (Indian researchers S. Prahaj and H. Han refer
to them as “edge cities,”® which shows the difference in resource distribution and
uneven management).

Under the “smart city” label, numerous initiatives are being pursued, including
the establishment of big data processing centers and projects to modernize public
spaces, infrastructure, and urban amenities. However, a substantial share of these
projects fails to align with sustainable development objectives. For instance, roughly
40% of transport-related initiatives focus on expanding road networks, while only
a small percentage prioritizes public transport development. Similarly, although
around one-third of the projects target urban area development, issues related to
public safety, environmental security, and technological risks—particularly in the
context of the Internet of Things-receive comparatively limited attention. Overall,
India’s approach to smart urban systems remains fragmented.”

The examples of India’s top-ranked smart city development areas illustrate this
problem. For example, Bhubaneswar, located in the state of Odisha, consistently
ranks among India’s top ten smart cities. However, the city prioritizes area-based
development, and the city’s growth is mainly propelled by its concentration of
educational institutions and Special Economic Zones (SEZs), accelerating urbanization
and increasing its investment appeal. Key infrastructure such as the Information
and Technology (IT) Incubation Center and the Golden Quadrangle NH-5 corridor
significantly contribute to this attractiveness.

* Ministry of Urban Development, Government of India. (2025). National progress—smart cities mission

(dashboard). https://smartcities.gov.in/mission-dashboard

Praharaj, S., & Han, H. (2019). Building a typology of the 100 smart cities in India. Smart and Sustain-
able Built Environment, 8(5), 400-414.

Shedrov, I. (2022). Smart cities in India. Russian International Affairs Council. https://russiancouncil.
ru/analytics-and-comments/analytics/umnye-goroda-v-indii/. (In Russian).
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Indore, aleading smart city in the state of Madhya Pradesh, has gained recognition
for its advanced waste management systems and sustainable urban retrofitting
approaches. The city has implemented technology-driven waste collection and
processing mechanisms that have become benchmark solutions. However, a closer
examination of Indore’s Smart City Proposal reveals distinct investment priorities,
with the majority of allocated funds directed toward slum redevelopment projects,
parking infrastructure modernization, and road network improvements.™

The same, despite the presence of the program guidelines, can be said about
the existing legal framework governing smart city development in India. There
is no single, overarching law or regulation that specifically addresses the unique
and multifaceted needs of smart cities. Instead, a patchwork of different laws and
regulations applies to various aspects of smart city development, which can create
challenges in coordination, implementation, and ensuring compliance.

1.2. China: Success through Centralization and Coordination

Similarly to India, China is densely populated and in recent decades has been
experiencing rapid urbanization. To advance sustainable urban development, the
establishment of smart cities has become a practical reality in China as well as
a key direction for future urbanization. Currently, several hundred Chinese cities
are undergoing smart city development, with four major clusters emerging in the
Bohai Economic Rim, the Yangtze River Delta, the Pearl River Delta, and the central-
western regions."”

The notion of “information cities,” which emerged in the mid-2000s, has centered
on urban informatization through the digitization of diverse public systems-including
municipal governance and urban infrastructure—alongside their integration with
information technology and the upgrading of telecommunications networks.”

China’s regulatory approach to smart city development is distinctly characterized
by a strong, top-down directive from the central government,* with the integration
of smart city initiatives into overarching national strategic plans. Since 2014, smart
city development entered a phase of national standardization. In December 2015,
the government established the Inter-Ministerial Coordination Working Group for
Promoting Smart City Development and issued the “Guiding Opinions on Promoting

Top 10 Smart Cities in India [2025 New Updated List]. (2025). Propacity. https://propacity.com/blogs/
top-10-smart-cities-in-india-2/

Zabuzov, O. N. (2022).“Smart cities”: Experience of Russia and China. Great Eurasia: Development, Secu-
rity, Cooperation, 5-1, 1150-1153. (In Russian).

Reshetnikova, M. S., Vasilyeva, G. A., & Tretyakova, S. S. (2021). China’s place in the global smart cities
market. Innovative Economy Issues, 11(4), 1997-2018. (In Russian); see also Qianzhan Industry Research
Institute. (2019). 20719 market layout: Outlook on 2019 China smart city development competitive land-
scape. https://www.gianzhan.com/analyst/detail/220/190618-4ce4b615.html

*' Yu &Xu, 2018, p. 81.
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the Healthy Development of Smart Cities”to enhance interdepartmental coordination.
Concurrently, propelled by emerging technologies including 3G/4G networks and
cloud computing, pilot cities initiated explorations of localized collaborations across
various application domains.”

The Standardization Administration of China oversees the formulation of
a comprehensive national smart city standard framework. This system spans
multiple critical domains, including foundational principles, enabling technologies,
infrastructure development, built and living environments, governance and service
delivery, industrial and economic applications, as well as security and safety protocols.
This focus on standardization aims to ensure interoperability, promote efficiency,
and provide a clear framework for smart city construction and operation across the
country, with numerous national standards already officially published.”Despite these
efforts, China faces critical legal governance challenges in its smart city development.
Prominent among these are issues related to data security, particularly given the vast
amounts of data collected and processed in smart urban environments. Another
significant challenge is data alienation, a phenomenon where individuals'data seems
to become separate from them, often in the commercial sector, raising concerns about
control and potential misuse. The effectiveness of smart city data utilization is critically
constrained by fragmented approaches to public data sharing, characterized by
inconsistent implementations and a failure to establish standardized protocols across
administrative levels.” These data governance issues frequently occupy an uncertain
legal status, resulting from fragmented and delayed regulatory development.

However, in contrast to the Indian urban experience, Chinese cities have achieved
significantly more coordinated and effective digital infrastructure implementation.
One example of the application of smart city technologies is Beijing—the country’s
capital and a large agglomeration. Beijing has emerged as a national leader in
developing intelligent urban transportation services, implementing five core
systems: (a) an integrated transportation information platform; (b) a comprehensive
passenger information service system; (c) an advanced bus dispatching system
utilizing continuous regional schedule analysis to optimize route allocation and
service capacity; (d) an intelligent taxi dispatch system; and (e) an electronic toll
collection (ETC) system employing vehicle-mounted transceivers with rapid-read
capabilities.” Collectively, these intelligent transportation systems have dramatically

2 Qin, B, &Qi,S. (2021). Digital transformation of urban governance in China: The emergence and evo-

lution of smart cities. Digital Law Journal, 2(1), 29, 35.

* Wu,J, &Novokshonova, Z. (2023). A comparison study of central governments’participation in smart

city projects in China and Russia. E3S Web of Conferences, 435, 05006.

' He, W, Li, W, & Deng, P. (2022). Legal governance in the smart cities of China: Functions, problems,

and solutions. Sustainability, 14(15), 9738.

» Asaul, A. N, & Shuan, L. (2021). Current challenges and problems in building smart cities in China.

Scientific Review. Economic Sciences, 2, 5-9. (In Russian).
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enhanced Beijing'’s traffic management, providing an effective framework for
addressing urban congestion and improving overall transportation efficiency.
Thus, China’s experience in the field of “Smart Cities” is characterized by a high
level of centralization and coordination, which can quickly and effectively introduce
new technologies and solutions to urban problems. China has been actively
investing in infrastructure development and building a digital ecosystem that
includes a wide range of services for citizens. As Chinese scholars Wenxuan Yu and
Chengwei Xu note, smart city initiatives are not only a technical policy solution, but
also a political mission. Political and institutional support has been crucial for smart
city development in China,” allowing the country to lead in the analyzed field.

2. Relying on Local Initiative: Cases of Brazil and South Africa

2.1. Brazil: Striving for National Policy and Thriving Local Practices

Brazil's legal and regulatory landscape for smart cities is currently evolving, with
the Brazilian Charter for Smart Cities (CBCl),” published in 2020, being a significant
guiding document. This charter serves as a political document outlining a public
agenda for the digital transformation of Brazilian cities, along with a strong emphasis
on both sustainable urban development and the integration of digital technologies
across various sectors.

An important factor that contributes to the efficiency of smart technologies
development at the urban level in Brazil is the existence of “Smart Cities” (“Cidades
Inteligentes”) definition, which frames the parameters of such, creating a benchmark
for cities, communities, and authorities at various levels. This definition, outlined in
CBCl, reads as follows:

cities committed to sustainable urban development and digital transformation,
in their economic, environmental, and sociocultural aspects, which act in
a planned, innovative, inclusive, and networking manner. They also promote
digital literacy, collaborative governance and management, and the use
of technologies to solve concrete problems, generate opportunities, offer
services efficiently, reduce inequalities, and improve the quality of life of all
people, ensuring the safe and responsible use of data and ICTs.

The definition reveals a strong emphasis on digital transformation, while
acknowledging that smart city development extends beyond purely technological
processes. Notably, Brazil's conceptualization of smart cities appears more
circumscribed than India’s broader interpretation, where virtually any urban
improvement initiative qualifies under this designation.

26

Yu & Xu, 2018, p. 87.

*” Brazilian Charter for Smart Cities. (2020). Ministry of Regional Development, Brazil. https://www.gov.br/mdr/

pt-br/assuntos/desenvolvimento-regional/projeto-andus/carta-brasileira-para-cidades-inteligentes
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Although the CBCI offers a comprehensive framework of principles and
recommendations, the City Statute (Law No. 10.257/2001) serves as a foundational
legal instrument for urban policy in Brazil. It establishes sixteen core guidelines
designed to steer municipal governance in fulfilling the social functions of cities and
urban property. These guidelines are structured around key objectives, including
environmental sustainability, collective welfare, public security, and the enhancement
of citizen well-being. However, it is important to note that the majority of these
established urban policy norms predate the emergence and widespread adoption
of the smart city concept, indicating a potential need for more contemporary and
specific regulations.”

The development of a formal regulatory framework for smart cities in Brazil
is further evidenced by the ongoing discussions surrounding the National Policy
for Smart Cities. This national policy, currently under deliberation in the National
Congress, is built upon the foundational principles and recommendations laid
out in the CBCI. It aims to integrate digital transformation into sustainable urban
development policies, programs, and actions, while also addressing the persistent
issues of urban inequality present in Brazilian cities.

In 2021, Bill 976/2021, which establishes the National Smart Cities Policy (PNCI),
was introduced in the Chamber of Deputies of the National Congress of Brazil.
However, as of 2025, the bill was still under consideration.”

Although the federal government encourages smart city development through
programs and partnerships, at the national level the implementation of smart city
performance and sustainability indicators is still in its infancy and the approach may
vary from city to city. In this regard, there are various studies commonly found in the
analytical literature that aim to identify basic indicators by which the development
of smart cities in a country can be assessed.”

Overall, the trends in Brazilian cities reflect the country’s specific challenges and
opportunities, such as issues of urban mobility, public safety and quality of life, as
well as a growing recognition of the importance of technology and innovation for
urban development. These trends are in line with global efforts to create smarter
and more sustainable cities around the world.

The following are among the most frequently present indicators:

1. Energy Efficiency: the majority of Brazilian cities are interested in improving
the energy efficiency of buildings, public transport, and urban infrastructure.

* Lima, E. G, et al. (2020). Smart and sustainable cities: The main guidelines of city statute for increas-

ing the intelligence of Brazilian cities. Sustainability, 12(3), 1-26.

*  https://www.camara.leg.br/propostas-legislativas/2274449/

** Felicio, E. A, et al. (2023). Smart cities: Practices and indicators adopted in Brazil. Concilium, 23(20), 458

472; Fachinelli, A, et al. (2022). Smart cities of Brazil 2022: Performance of Brazilian capital cities. Australia-
Brazil Smart City Research and Practice Network. https://www.citylivinglab.com/report-bra-aus
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2.Waste Management: waste management is a growing concern in this country,
with particular attention being paid to the reduction, reuse and recycling of urban
solid waste.

3. Air Quality and Environment: given the air pollution and environmental prob-
lems in urban areas, air quality and environmental preservation are key indicators.

4, Sustainable Transport: with intense urban traffic in major Brazilian cities,
sustainable transport is becoming increasingly necessary, such as the use of efficient
public transport and electric vehicles.

5.Smart Urban Planning: smart urban planning involves the efficient use of space,
connectivity, and the creation of friendly public spaces.”

Despite the lack of uniform norms and standards for the development of smart
cities at the national level in Brazil that are explicitly established by law, the Brazilian
experience is interesting for its wide range of tools and approaches to the construction
of smart infrastructure. A distinctive feature here is the presence of best practices
for combining various elements of smart technologies, working synergistically to
achieve the goals of creating a comfortable and sustainable urban environment. The
significant powers and autonomy that municipalities possess to address local issues
coupled with a relatively stable and adequate financial framework, within which city
governments operate, contribute to the success of certain local practices.”

One of the leaders in the rankings of smart cities not only in Brazil but also around
the world is Curitiba, the capital of the state of Parand, where urban transformation
began in the late 1970s. The massive experiment in urban transport, greening, and
social welfare developed in Curitiba allowed the city very early on win the U.N.
Prize for its recycling innovative scheme and in 2010, the Sustainable Transport
Award in Washington and the Globe Sustainable City Award in Sweden.” Curitiba
demonstrates a striking example of the synergy of smart technology in the urban
environment, featuring a transit system where dedicated bus lanes are combined
with traffic light control, providing preferential movement of public transport. Such
solutions are worth studying and scaling in agglomerations around the world,
including those in the BRICS countries.

2.2. South Africa: Non-binding Framework, Inclusivity and Local Relevance

South Africa’s regulatory approach to smart city development is primarily guided
by the Smart Cities Framework (SCF), a non-binding framework developed by the
Department of Cooperative Governance (DCoG) to support and coordinate smart
city initiatives at the municipal level across the country. This framework emphasizes

' Felicio et al., 2023, p. 469.

See, Afonso, J. R. R., & Araujo, E. A. (2006). Local government organization and finance: Brazil. In
A. Shah (Ed.), Local governance in developing countries (pp. 381-418). The World Bank.

Ferraro, L. (2025). The first smart city in the world: Curitiba, Brazil. Whatagreenlife. https://www.wha-
tagreenlife.com/the-first-smart-city-in-the-world-curitiba/
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the development of inclusive smart cities that are specifically tailored to the unique
local context of South African municipalities and are designed to address the
country’s significant socio-economic challenges, which include poverty, inequality,
and unemployment.

The SCF is built upon six interdependent guiding principles that are intended to
inform decision-making related to the identification, planning, and implementation
of smart initiatives and technologies. One of these principles includes ensuring that
a smart city is “smart for all,” meaning that initiatives should benefit all residents and
communities, not just a select few. The framework also emphasizes using technology
as an instrument to improve citizens'lives, rather than technology being the primary
driver of development. Furthermore, it stresses that smart city initiatives should be
shaped by and directly respond to the specific local context, taking into account
socio-economic factors and the nature of the particular city or municipal area.
The SCF also highlights the importance of being informed by the real needs of the
community, embracing innovation, partnerships, and collaboration among various
stakeholders and ensuring that smart city development is sustainable, resilient, and
safe, in accordance with the U.N. Sustainable Development Goal No. 11.*

In terms of data protection and privacy, smart city initiatives in South Africa must
adhere to the Protection of Personal Information Act (POPIA). POPIA governs how
personal data is collected, processed, stored, and shared, mandating that businesses
involved in smart city technologies, particularly those utilizing loT devices that collect
personal information, must ensure compliance with this legislation. Additionally,
the Cybercrimes Act in South Africa imposes obligations on businesses to prevent
cybercrimes, including securing data and systems, which is especially crucial for
ensuring the cybersecurity of interconnected devices within smart cities.””

The implementation of the SCF in South Africa has a strong focus at the municipal
level. The framework provides a structured process for municipalities to assess their
“smart-readiness” before embarking on smart city projects. This process typically
involves starting with baseline assessments to understand the current situation
and the municipality’s capacity, followed by the development of tailored support
programs to facilitate the implementation of appropriate smart city initiatives.”

The experience of two municipalities—the Steve Tshwete Local Municipality and
the City of Cape Town-may be addressed to illustrate smart city development at the
municipal level in South Africa.

34

Department of Cooperative Governance and Traditional Affairs, South Africa (DCoG). (2023). A South
African smart cities framework. https://www.cogta.gov.za/cgta_2016/wp-content/uploads/2023/01/
Annexure-A-DCoG_Smart-Cities-Framework-1.pdf

* Barter, H. (2025). The legal framework for Internet of Things (loT) in South Africa. Barter McKellar. htt-

ps://www.bartermckellar.law/commercial-law-explained/the-legal-framework-for-internet-of-things-
iot-in-south-africa

*  Department of Cooperative Governance and Traditional Affairs, South Africa (DCoG), 2023.
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The Steve Tshwete Local Municipality (STLM) is mostly rural with several urbanized
centers, including Middleburg (with a population of more than 80,000 residents).
Despite this, the municipality is actively working towards implementing the national
Smart Cities Framework and has introduced its own Smart City Initiative. The
municipality defines its smart city vision as one that makes decisions and governs
through technologically enhanced engagement with its citizens, committed to
providing universal access to services and information with socio-economic
development and efficient service delivery at its core. The STLM's initiative, supported
by the Anglo-American Municipal Capability and Partnership Programme (MCPP),
aims to localize the principles outlined in the SCF. The process follows a structured,
multi-phase methodology encompassing (a) the evaluation of municipal smart
readiness and (b) comprehensive data collection to support evidence-based decision-
making for smart urban development. This approach prioritizes the identification of
city-scale smart interventions that progressively optimize public service delivery and
elevate living standards, while ensuring alignment with the Smart City Framework’s
foundational principle of social inclusion.”

The City of Cape Town has adopted a strong data-driven approach in its journey
towards becoming a smart city. The city has established a Digital City Strategy as its
guiding framework for smart city development. Key initiatives include the development
of an Open Data Portal in 2015, which provides public access to various city datasets,
promoting transparency and enabling research and innovation. The city has also
invested in the development of its IT infrastructure in order to improve administration
and service delivery.*® The Emergency Policing and Incident Command (EPIC) system
is being integrated with the city’s back-office platform and civil society groups to
enhance public safety. Additionally, Cape Town has established a data science team to
leverage data analytics for better decision-making.” These initiatives are guided by the
city’s transversal data strategy and research framework, which emphasize evidence-
based decision-making and the importance of data sharing and partnerships. The city’s
approach is business-led rather than purely technology-led, ensuring that technology
investments respond to clearly defined business needs.

To sum up, South Africa’s regulatory strategy for smart cities is characterized by
a decentralized, bottom-up approach, guided by a non-binding framework that
places a strong emphasis on inclusivity and local relevance. This approach reflects

CSIR. (2022, June). A guide to establishing a municipal smart city initiative. Urban Knowledge Exchange
Southern Africa. https://www.ukesa.info/files/DMiCy0Yxm7elAczn4GUSrQft1u6F8gKj/Smart_City_
Guide_CSIR.pdf

International Growth Centre. (2023, January 23). Data and research journey of a ‘smart city’: The City of
Cape Town'’s practical approach towards evidence-based decision-making. https://www.theigc.org/blogs/
data-and-research-journey-smart-city-city-cape-towns-practical-approach-towards-evidence

Boyle, L. (2020). The way forward for the City of Cape Town and what it means to be ‘smart’ in Africa
(p. 32). Urban Real Estate Research Unit. https://open.uct.ac.za/handle/11427/32097
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the country’s diverse socio-economic landscape and aims to ensure that smart city
development benefits all communities. Existing legislation on data privacy and
cybercrime provides a foundational layer for responsible and secure implementation
of smart city technologies.

Conclusion

The comparative analysis of smart city initiatives across BRICS nations reveals
diverse approaches shaped by distinct governance models, socioeconomic contexts,
and regulatory landscapes. While the overarching goal of enhancing urban livability
through technology is shared, the pathways to achieving it vary significantly, offering
valuable lessons for BRICS alliance.

Firstly, it is obvious that both the top-down and bottom-up approaches to smart-
city development have certain distinct advantages as well as limitations. The top-
down approach (employed in India and China) enables rapid scaling and centralized
resource allocation but risks overlooking local needs, exacerbating inequalities (as
seen in India’s “edge cities”), and creating rigid implementation frameworks. China’s
emphasis on national standards fosters interoperability but faces challenges in data
governance. The bottom-up approach (adopted in Brazil and South Africa) prioritizes
local context, inclusivity, and community needs (e.g., South Africa’s “smart for all”
principle). However, these kinds of models often struggle with fragmentation,
inconsistent progress, and reliance on municipal capacity and funding.

Therefore, it is evident that there is a need to foster hybrid governance models,
which combine the strategic direction and resource allocation strengths of top-
down approaches with the contextual sensitivity and innovation potential of
bottom-up initiatives. National frameworks (like India’s Mission or China’s standards)
should provide goals and minimum standards while empowering cities with the
autonomy and resources to tailor solutions (like Brazil’s municipalities or South
Africa’s SCF process). Cities across BRICS nations would greatly benefit from the
implementation of such a model to address problems in securing resources for
smart city development.

A common challenge across all analyzed jurisdictions is the lack of comprehensive,
dedicated legal frameworks specifically designed for the complexities of smart
cities. Brazil, India and Russia rely heavily on guidelines, orders, or policies under
development, creating uncertainty. Therefore, it is particularly important to prioritize
the enactment of comprehensive national laws on “Smart Cities”to provide a stable
legal foundation beyond ministerial orders. laws and guidelines, that explicitly embed
principles of human-centricity, sustainability, and inclusivity. Brazil's attempt to pass
such a law may serve as a valuable case example for consideration here.

It is also evident that critical issues such as data security, privacy (addressed
partially by South Africa’s POPIA), public data sharing, algorithmic accountability, and
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citizen rights in digital spaces remain inadequately regulated across the majority of
BRICS nations.* BRICS member countries should therefore collaborate to share best
practices and develop model legislative principles to address these issues.

The analysis in this paper underscores the risk of technology becoming an end
in itself* rather than a tool for solving concrete urban problems. India’s focus on
road expansion over public transport and the potential for increased surveillance
highlight misalignments with sustainable development and social equity goals.
On the contrary, success stories like Curitiba’s integrated transport system or Cape
Town'’s data-driven service delivery demonstrate the power of technology applied
strategically to enhance sustainability, efficiency, and inclusivity.

Furthermore, truly smart cities require active citizen participation in planning
and decision-making. Frameworks like Brazil’s CBCl and South Africa’s SCF explicitly
emphasize collaborative governance; however, translating this into practice remains
a challenge. Therefore, clear mechanisms for multi-stakeholder engagement
(including citizens, academia, and private sector) within national and city-level
governance structures (e.g., strengthening bodies like India’s Smart City Advisory
Forums) should be established in order to address this demand.

Although smart technologies are innovative, the emphasis within their
implementation should rather prioritize equity, sustainability, and concrete problem-
solving. It is therefore crucial that smart city investments are explicitly linked to
the U.N. Sustainable Development Goals (SDGs), particularly SDG 11 (Sustainable
Cities and Communities).” Moreover, smart city investments should also envisage
mandates for rigorous sustainability and equity impact assessments for all smart city
projects. It is worth noting that most BRICS declarations refer to the SDG, particularly
stressing the need to proliferate sustainability in development in all spheres,
including city growth (for instance, the Goa Declaration 2016, Brasilia Declaration
2019, and Johannesburg Declaration 2023).

Not only are certain aspects of smart cities development worth studying,
but BRICS as an institution may also serve as a platform for sharing and creating
appropriate tools. Support for smart city development initiatives is reflected in
several BRICS declarations (Xiamen Declaration 2017, New Delhi Declaration
2021). The BRICS member states also host several large-scale events, dedicated to
discussion of urban and local issues and finding solutions to connected problems.
Among them are the BRICS Urbanization Forum, the Forum of BRICS Sister Cities
and Municipalities, and the International Municipal BRICS Forum. In 2019, as part

“ Seealso Vinogradov, V., & Estelle, Ch. (2024). IT giants vs. states in human rights regulation in digital

space: A comparative review. A&C-Revista de Direito Administrativo & Constitucional, 24(98), 11-38.

See Isaev, |., Zenin, S., & Rumyantseva, V. (2023). ‘Power’ and technological machines: Dreams are
replaced by goal-setting. BRICS Law Journal, 10(1), 171-185.

* Seealso Gladun, E. (2018). BRICS development through socially responsive economy. BRICS Law Jour-

nal, 5(3), 152-159.
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of the latter forum, a draft roadmap for interaction between municipalities of the
BRICS countries was developed, which included proposals to strengthen interaction
between municipalities; transition to renewable, environmentally friendly energy
sources; separate collection and appropriate recycling of waste, etc.” The already
existing framework suggests that a more thorough knowledge exchange and
capacity-building instrument within BRICS may be established, for instance, the
BRICS Smart Cities Knowledge Hub, to document and disseminate best practices,
technical standards, and lessons learned (both successes and failures) across member
states. Such a center could facilitate peer-to-peer learning programs for city officials,
technologists, and policymakers, as well as explore joint R&D initiatives and pilot
projects addressing common BRICS challenges (e.g., affordable sustainable mobility,
resilient infrastructure, and inclusive digital service delivery).

The journey towards truly smart, sustainable, and inclusive cities in the BRICS
context is complex and ongoing. There is no single blueprint here. Success hinges on
learning from diverse national experiences. This means acknowledging the pitfalls
of fragmented implementation, top-down rigidity, technological determinism, and
regulatory gaps, while embracing the opportunities presented by local innovation,
strong standards, inclusive frameworks, and strategic technology application. By
prioritizing human well-being, environmental sustainability, and social equity within
robust legal and governance structures, and by harnessing the collective knowledge
and collaborative potential of the BRICS alliance, member states can transform the
promise of smart cities into tangible improvements in the quality of urban life for
hundreds of millions of citizens. The imperative is to ensure that the “smart” city is
fundamentally humane and sustainable.
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Abstract. Let us imagine a mix of corporate responsibility with constitutional
values in order to bring up change in society. The paper is about how Corporate
Social Responsibility (CSR) affects social and environmental welfare, especially
given the mandatory Corporate Social Responsibility of India and the voluntary,
Constitution-based Corporate Social Responsibility of Brazil. The Indian model
as prescribed by statutory provisions of the Companies Act of 2013 provided for
company contributions to public good in education, health, and rural development
above all under institutionalized CSR compliance with constitutional provisions
of social justice in absolute deviation to the looser CSR framework in Brazil far-
fetched from the 1988 Constitution, which emphasizes rather corporate freedom-
more of a labor right, biodiversity, social inclusion without any stringent regulatory
mandates. The comparative analysis lies in both strengths and challenges for each
of the two models structured compliance to the innovative but still overly illustrative
engagement of Brazil in this case. Real-case studies like Tata Group and Vedanta
Resources in India and Petrobras and Natura & Co in Brazil show how practices of CSR
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imply within these countries. The article describes the concept of constitutionalism
for sustainable development and in further terms carries on reforms towards more
effective outcome-based CSR in keeping with national priorities to build up inclusive
growth and ecosystem-friendly development. The comparative leg between
corporate social responsibility and duty of obligation in the Constitution creates
an advancement towards a far more equitable and sustainable future.

Keywords: Constitution; CSR; Companies Act; comparative analysis; India;
Brazil.
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7.3. CSR Impact Measurement: India vs. Brazil
Conclusion and Suggestions

1. Introduction to CSR and Constitutional Principles

Corporate social responsibility (CSR) is the duty of a corporation to perform its
activities in a manner that benefits, rather than harms, society or the environment.
Over the years, CSR has transited from voluntary goodwill to mandatory obligations,
especially for those big corporations whose actions would significantly affect society in
general. The default premise of CSR is that corporations should stay accountable for the
social and economic consequences of their acts and the activities in the environment in
which they operate. Initially, CSR was organized around philanthropy and the occasional
donation or community initiative was part and parcel of the goodwill attributed to
that corporation. However, as corporate effects amplified, an increased need for more
systemic contributions to society emerged. Today, this element forms part of corporate
strategy. Nowadays, we even see the evolving legal CSR frameworks around the globe
that require companies to use a certain percentage of their profit for social welfare
spending. Today, businesses are, thus, being redefined as institutions that ought
to engage proactively in sustainable development goals, including environmental
protection, social equality, and economic progress. Globally constitutions form the
bedrock requirements for ethical, social, or economic responsibilities which have
the potential to guide the expectations of corporations regarding CSR. Generally
speaking, constitutional provisions outline a nation’s commitment to social justice,
environmental care, and the affirmation of fundamental human rights. Nation states
make these concepts a national legal framework to furnish conditions where corporate
accountability coalesces with the public purpose. For instance, constitutions that are
drafted for the protection of the environment or economic equity cast an expectation
very strongly on corporations to positively contribute. In many developing economies
like India and Brazil, an architecture under which the constitutions are built generally
comprises not only a framework for entrenching rights but the constitution’s specific
responsibilities for corporations as well." Such constitutions mandate the promotion
of social justice and public welfare by governments, thereby indirectly motivating
companies to adopt practices that may enter this category.’

Indeed, CSR is beyond compliance nowadays; instead, it has become a way for
firms to inform their contribution to nation-building more meaningfully.’ Thus,

Doe, J. (2020). The evolution of legal frameworks. Law Journal, 45(3), 200.

Versteeg, M., & Zackin, E. (2016). Constitutions unentrenched: Toward an alternative theory of consti-
tutional design. American Political Science Review, 110(4), 657-674.

Pattanayak, B. (2023, August 16). CSR spending goes greener; health gets highest dose as compa-
nies rejig focus. The Economic Times. https://economictimes.indiatimes.com/news/company/cor-
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the principles of equity and sustainability become those that set the imperative
for corporate practices, influencing such as ethical operations and community
contribution.* Thus, studying the constitutional approach of CSR in India and Brazil
is of special importance because these two cannot be wholly separated through
their socio-economic issues common to all emerging economies, but both diverge
in the way they have thus far developed unique paths for integrating CSR into their
systems. India is one of those few countries that has enacted laws for mandatory CSR,
and it reflects a great deal on structured corporate contributions. In contrast, Brazil
places more emphasis on voluntary CSR, with the most encouragement through
its Constitution and other legal norms. All that a comparative study can do involves
understanding how different legal frameworks affect corporate functioning and
societal results. India has the provision for mandatory CSR which is perhaps more
effective in ensuring compliance while Brazil allows flexibility and adaptiveness to
companies on how they would like to engage with their social responsibilities. Thus,
this comparison yields insights into both the merits and demerits of the different
approaches cited. Additionally, the text could also propose enhancements to align
corporate goals with public welfare objectives.

2. CSRin India: Constitutional Mandates and Legal Framework

The Directive Principles of State Policy (DPSP) mentioned in Part IV of the Indian
Constitution form a guideline for social and economic rights for state policies to
ensure that it adopts measures that may enhance public welfare.” Even though
the DPSP is not enforceable in any court of law, it serves as a moral compass for
legislative and executive actions. Example: Article 39-the state shall direct its policy
towards securing the exercise of the right to adequate means of livelihood, fair
distribution of wealth among all the citizens, and equal pay for equal work. This
directly impacts CSR by prompting the companies to pour in activities that will work
towards generating equality of income and welfare in society. Also, as per Article
41, the state shall secure the right to work, education, and public assistance in cases
of unemployment, old age, sickness, and disablement. There is a close congruence
between these principles to human welfare most commonly associated with
corporate social responsibility kinds of programs that corporations are motivated to
fund under CSR activity such as education, health, and employment generation. Thus,
by aligning CSR activities with these DPSP provisions, companies stand to benefit

porate-trends/csr-spending-goes-greener-health-gets-highest-dose-as-companies-rejig-focus/
articleshow/102755437.cms?from=mdr

Hohnen, P.(2007). Corporate social responsibility: An implementation guide for business. International Insti-
tute for Sustainable Development. https://www.iisd.org/system/files?file=publications/csr_guide.pdf

Government of India. (n.d.). Part IV of the Indian Constitution: Directive Principles of State Policy. https://
www.mea.gov.in/images/pdf1/part4.pdf
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society as well as reinforce constitutional values. Fundamental Duties under Article
51A of the Indian Constitution describe responsibilities in ethical terms, which are
expected from the citizenry towards the state and society. Article 51A(g), for example,
includes the aspect of protection and improvement of the natural environment.’
This generalizes an expectation not only on citizens but also on corporate houses
regarding environmental protection and supports the CSR-based programs on
environmental sustainability. Such CSR projects would involve initiatives like noise
pollution abatement programs for companies or reducing carbon footprints and
viable sustainable practices. Corporations in India are actively engaged in promoting
their environmental responsibility through CSR, which ultimately reflects their
correlative action to the constitutional value.

The Companies Act, of 2013 has made a great difference in CSR in India. This
established a statutory CSR® in the following manner:

Section 135 mandates the application of CSR in companies whose net worth
is rupee 500 crore or more; turnover is rupee1000 crore or more; or net profit
is rupee 5 crore or more.

Further, the provision states,

During any of the last three financial years, a company shall spend at least
two percent of its average net profits earned during those three financial
years on the activities specified in the schedule.

Exceptionally, India is one of the few countries to legally make CSR mandatory
and emphasizes the role of corporate contributions for national development.” Each
company is required to form a CSR committee that formulates the CSR policy and
monitors the implementation process concerning areas mentioned in Schedule VIl of
the Companies Act. For example, priority areas such as education, poverty alleviation,
health care, environment sustainability, and rural development are presented. Under
this Act, an annual report on CSR must be submitted and thus simplifies metrics
regarding compliance and impact measurement.

2.1. Key Amendments and Implementation Mechanisms

These amendments, together with the Companies Act, provided excellent
strengthening to the CSR obligations. The 2019 amendments placed heavier
penalties on non-compliance with this act, while the 2020 amendment stipulated
that companies that do not spend amounts on CSR requirements shall transfer

Government of Rajasthan. (2024). Article 51A: Fundamental duties under the Constitution of India. https://
rshrc.rajasthan.gov.in/writereaddata/ActsRulesOrders/202208291219467911156Article_

Pattanayak, 2023.

Ministry of Corporate Affairs, Government of India. (2019, January 18). Invitation of public comments
on the report of high-level committee on corporate social responsibility.

Upadhyay, N. K., & Rathee, M. (2021). An analysis of corporate social responsibility in India with special refer-
ence to COVID-19 situation. Revista do Curso de Direito da Universidade Candido Mendes, 1(1), 42-61.
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the unspent funds to any of the government-approved funds.” The emphasis lies
on accountable CSR funding that is also used effectively. Compliance measures
enhanced by CSR audits and a robust reporting framework have been set up under
the Ministry of Corporate Affairs. The government now monitors CSR compliance
through these means, while public disclosure would allow it to track transparency
and accountability.” With time, Corporate Social Responsibility has been superseded
by Environmental Sustainability in the nation. Because of policy-making changes at
national levels and the noise made about global commitments for climate action,
most CSR components are diverted towards other necessities within its fold. Perhaps,
such acute prohibitory tendencies in CSR expenditure would not be recorded or
may even further decrease from what has been recorded in the years 2023-2024
on account of the diversion of funds into action on climate or biodiversity or solid
waste management, or into a combination of all these.” This probably fuelled
or even accelerated further because India has to become net-zero by 2070, and
already companies are combining efforts in the greenhouse with investments
in green technologies. Some particular statistics from the Ministry of Corporate
Affairs (MCA) show that about 35% of the mobilization of CSR funds will be on
environmental initiatives for the year 2023, and continues to grow phenomenally
by leaps and bounds every year.” Such funding by these companies’ continued
projects, such as the Swachh Bharat Mission and Clean Ganga Mission, adds up to
the collective national objectives on the environment set by these companies. The
latest is a renewed political will of companies, like Tata Consultancy Services (TCS),
or Reliance Industries, to launch new CSR programs focusing on renewable energy
interventions, reforestation, or carbon offset schemes.

The focus on education and skill development remains a priority for CSR programs
in India, especially with the evolving demands of a digital economy. The National
Education Policy (NEP) 2020, which aims to overhaul the education system by 2040,
has inspired companies to participate actively in upskilling and digital literacy
programs. Corporations such as Infosys and Wipro have developed partnerships
with educational institutions to provide STEM education, coding workshops, and
digital skill-building programs to underserved communities. Data for 2023-2024
shows that nearly 30% of CSR spending in India is allocated to education-related
initiatives, with a strong emphasis on enhancing employability for youth." This focus

Ministry of Corporate Affairs, Government of India. (2019). The Companies (Amendment) Act, 2019.
Government of India. https://www.mca.gov.in/Ministry/pdf/AmendmentAct_2019.pdf

Ministry of Corporate Affairs, Government of India. (2020). The Companies (Amendment) Act, 2020.
Government of India. https://www.mca.gov.in/Ministry/pdf/AmendmentAct_2020.pdf

2 pattanayak, 2023.
Tax Management India. (2024). Corporate social responsibility: Legal perspective and practical approach.

Protean Tech. (2024). Global comparison: CSR in education. https://proteantech.in/articles/global-
comparison-csr-in-education
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is expected to increase, especially as the government and industries strive to address
the growing skills gap in the technology and manufacturing sectors.”

Indian companies, interestingly, have taken to making healthcare one of the
key priorities under corporate social responsibility after the COVID-19 pandemic.”
These included public health infrastructure improvement programs, telemedicine
access programming, and community health programs, which are about 25% of the
total CSR spending by the company in 2023. The pandemic highlighted the need
to build health resilience. To this end, companies such as Biocon and Dr. Reddy’s
Laboratories are funding projects focusing on vaccinating, managing chronic
diseases, and nutrition programs for the underserved.” Apart from that, schemes
such as Ayushman Bharat and Pradhan Mantri Jan Arogya Yojana have motivated
private companies to set up their facilities for rural healthcare, where medical access
is less. These schemes also add to the broader canvas of universal health coverage
and are a testament enough to the increasing integrative use of resources by
corporations in public health-related initiatives.”

Now there will be moving by 2023 to 2024 from the very urban poor CSR
programs out completely into remoter and more undeveloped areas.” Lately, one
recent development is an alteration of companies’ CSR Policy by MCA, where, as per
measure, engagement in projects that are defined as directly benefiting the local
communities where they have a presence is strictly the mandate of companies. This
will not only further the socio-economic development of rural areas but also compel
companies to build stronger ties with the municipalities. Heavy corporations like
Mahindra & Mahindra, and ITC Limited have taken initiatives directed towards better
agricultural practices, water conservation, and inspiring rural entrepreneurship. For
instance, “e-Choupal”even provides farmers digital access to agricultural data, market
knowledge, and good earning potential. Hindustan Unilever’s Project Prabhat has
initiatives focusing on community development in rural areas in areas like sanitation,
health, and education.” With the 2021 amendment requiring the transfer of unutilized
CSR funds to government initiatives or the application for ongoing projects within

' Sarkar, J., & Sarkar, . (2015, August). Corporate social responsibility in India: An effort to bridge the wel-

fare gap. Indira Gandhi Institute of Development Research. http://www.igidr.ac.in/pdf/publication/
WP-2015-023.pdf

Upadhyay & Rathee, 2021.
7" Dr.Reddy’s Laboratories. (2023). Sustainability Report 2022-2023.

'®  Angell, B.J, Prinja, S., Gupt, A, Jha, V., & Jan, S. (2019). The Ayushman Bharat Pradhan Mantri Jan Aro-
gya Yojana and the path to universal health coverage in India: Overcoming the challenges of stew-
ardship and governance. BMJ Global Health, 4(3), €001562.

Chakrabarti, D. (n.d.). Recent amendments to the CSR rules and implications for the not-for-profit sec-
tor. Pacta. https://www.pacta.in/blog/Recent-Amendments-to-the-CSR-Rules-and-Implications-for-
the-NotforProfit.html

Hindustan Unilever Limited. (2023, December 26). 10years of Prabhat, HUL's community development initia-
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three financial years, compliance is becoming a key focus for companies.” This brought
to view the transparency aspect since it must now disclose CSR spending in detail
in the annual report. The 2023 MCA National CSR Awards offers gifts in the form of
incentives to report on and execute projects highly, which also recognizes companies
that excelled in their CSR planning and execution, as well as impact assessments.”
According to the latest numbers,” nearly eighty percent of the qualifying companies
in India comply with Section 135 of the Companies Act which prescribes CSR
expenditure for those companies having certain revenue and profit thresholds.

An emerging business trend now dominating India’s corporate sector is digital
transformation and technology-driven CSR. Technologies such as data analytics,
artificial intelligence, and cloud computing enable organizations to track CSR
outcome measurement, social impact assessment, and stakeholder beneficiary
engagement for better effectiveness. For example, IBM India applies artificial
intelligence tools in the evaluation of the educational growth of students at its CSR-
supported schools, giving insights as to where to improve.” Another aforementioned
case is the Jio Platforms digital literacy program, launched in association with rural
schools, introducing children to online resource sites and resource provision for
inclusivity. Technology-led CSR is becoming important in scaling impact and reaching
many beneficiaries, even in those distant locations where the traditional way fails.

2.2. Real Case Studies on CSR and Example Interns in India

2.2.1. Tata Group — Performance by CSR in the Area of Social Justice

Tata Group being the threshold of CSR in many ways has its marks all over social
development projects education, healthcare, rural development, and environmental
sustainability. In 2023, the Tata group launched Tata STRIVE, a project dedicated to
skill-building for young people and women in unreached areas. So far, this project
has thus trained over 100,000 people in market-aligned skills, giving pathways to
employment and self-reliance. The broad-based holistic long-haul agenda, rooted in
social and equity strategy, comes from Tata, which is aligned with the U.N. SDGs.”
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2.2.2. Collaborating Reliance Industries and Swachh Bharat Mission

The CSR measures largely match the pledges made by Reliance Industries under
this mission. The centralization of sanitation and hygiene work has now moved to
sanitation beyond 200 village sites in the year 2023-2024 under the caption of toilet
construction, hygiene education, and waste disposal expenses.” Such support will
indeed make effective utilization of most of the state-level provisions for public
health and hygiene for poorer rural communities; thus showing how “CSR” can
project itself into national policy for impact.

2.2.3. Infosys: CSR in Education and Sustainability

Infosys, the leading developer of IT services worldwide, pursues a very unique
kind of CSR. This is through education, the environment, and the development of
rural areas. Infosys Foundation itself funds several programs, including those on
digital learning platforms for underserved schools, women empowerment projects,
and environmental conservation programs.” In 2023, Infosys launched a shrunken
version of the Carbon Neutral Program for which the company achieved carbon-
neutral under its Indian operations and set a notable example in the area of corporate
sustainability.

3. CSR In Brazil: Constitutional Framework and Legal Structure

The Brazilian Constitution of 1988 is distinguished from other such enormous,
progressive pieces of legislation that proclaim with considerable weightage the
principles of social justice, environmental responsibility, and labor rights. This
Constitution drafted in a time of political transformation very closely mirrors the
commitment of the country to social inclusion and environmental stewardship.* The
incorporation of values within the constitutional framework thus provides a very
solid basis for Corporate Social Responsibility compelling alignment of companies
with their operations and national objectives for social and environmental well-
being. By the provisions of such a constitution, Brazil was made a world super actor
in sustainable development, where not only the individuals and the government
but also the corporations contribute to achieving such plenary goals.” Thus, some

Skill Council for Green Jobs. (2024). Annual report 2023-24. https://sscgj.in/wp-content/
uploads/2024/10/Anuual-Report-2023-24.pdf
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critical research organizes the requirement for preserving the environment for future
generations, protection of indigenous rights, and fairness in labor. In effect, the
Constitution provides a moral and legal basis that advances CSR while creating
expectations concerning companies’ meaningful participation in societal welfare.
For instance, the Principle of Social Justice embedded throughout the document
encourages business practice through which inequalities are reduced and inclusive
growth follows. Most efforts to support sound corporate responsibility have gained
approval by building communities, strengthening biodiversity, and improving
workplace conditions.

Adherence of economic activity to principles of social welfare and environmental
conservation anchors the 170" Article of the Constitution of Brazil, one of the most
relevant articles regarding CSR*. The article, in defining that development permits
neither exclusionary social justice nor degrading of the environment by itself, insists on
harmonious balance in all these about the economic interests of the nation. Article 170
has important implications for corporate social responsibility as it requires businesses
to contribute to broader goals of social and environmental justice. Ultimately, from the
premise that social function is an important aspect of economic activity, Article 170 refers
to companies concerning their societal and environmental impacts. This principle resulted
in the development of robust regulatory frameworks leading to preventing pollution,
protecting the rights of workers, and promoting ethics in business practices. Corporations
that are based in Brazil are hence expected to follow rigorous environmental standards
as regards community development and contribution to the welfare of employees. This
disposition to social justice can be seen in various sectors—from agriculture to mining—
where companies are urged to take sustainable and equitable practices as part of their
commitments under CSR.

The actual environmental framework of Brazil contains some of the most rigorous
standards in the whole world, especially because it houses the Amazon rainforest,
which serves global purposes in both biodiversity and climate stability.”’ For example,
the National Environmental Policy Act requires that every major project begins with
an Environmental Impact Assessment. Such assessments require multinationals to
assess the long-term ecological and social impacts of their activities, in addition
to thrusting for greater transparency and accountability in all sectors, including
agriculture, energy, and mining.”” Besides, Brazil has also begun putting in place

* Mattei, J., & Boratti, L. (2017). Constitutional environmental protection in Brazil: A rights-based

approach. In P. Fortes, L. Boratti, A. Palacios Lleras & C. Crawford (Eds.), Law and policy in Latin Ameri-
ca (pp. 327-345). Palgrave Macmillan.
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STUD/2020/658541/IPOL_STU(2020)658541_EN.pdf
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mechanisms to monitor and punish deforestation activities for the past years in
reaction to rising international criticism. Sustainable land-use rules are increasingly
expected from companies to ensure the prevention of such land destructions within
ecologically sensitive zones. CSR in Brazil typically includes forest conservation,
reforestation, and environmental education. For example, large agribusiness
corporations are now investing in sustainable agricultural practices that lessen
the rates of deforestation, along with the objective of the national government to
safeguard the Amazon and other critical habitats.

Through the labor law generosity the country received, Brazil has solidified
one of the pillars of corporate social responsibility as its labor laws. The Brazilian
Consolidation of Labor Laws, CLT, is a robust mass of legal obligations imposed
on companies with regard to the rights, safety, and welfare of workers to ensure
good practice of labor ethics in the corporate environment.” Largely, it enforces,
among other things, fair compensation and working hours as well as, safety protocols
at the workplace thus making the CLT perhaps the most employee-centric labor
law in existence anywhere in the world. Violation of these legal stipulations by
employers cost them extremely high penalties by way of hefty fines and bans
of operation. It is in this that labor rights are enshrined in CSR for Brazil, in that
economic development goes hand in hand with employees’ welfare. Companies
then are expected to comply not only with minimum statutory requirements but
also go beyond to add in things like skills development, health benefits, and career
development opportunities to their employees. Thus, it becomes the effort of labor
and corporate social responsibility integration in Brazil to make the corporations pay
attention to gender equity, workplace diversity, and work-life balance, advancing
thereby the social justice agenda incorporated in the Constitution.

Petrobras, the state-owned oil major of Brazil, is representative of an example
of a corporation involved in the whole spectrum of practices related to social
responsibility in environmental protection and crisis management.* Since it is
quite a huge company, its oil extraction and processing operations have created
serious impacts on Brazil’s ecosystems. Petrobras faced great pressure to assume
environmentally responsible conduct after periodic oil spills, such as the high-visibility
spills in the cities of Rio de Janeiro and Sergipe. The company thus responded by
adopting advanced spill prevention technologies, emergency response protocols,
and environmental restoration programs. Indeed, Petrobras has gone beyond these
programs and committed itself to the development of renewable energy research
projects and making finances available for biofuels and solar projects that are sinking

ICLG. (2025). Employment and labour laws and regulations: Brazil. https://iclg.com/practice-areas/
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to a more firsthand source of energy.” In addition, Petrobras fosters community
initiatives aimed at awareness or conservation programs, especially in the areas
affected directly by its operations. Such programs entail creating awareness programs
and promoting education among local communities about biodiversity preservation
and sustainability practices. The activities of CSR as demonstrated by Petrobras lie at
the confluence of corporate responsibility and environmental sustainability, and the
journey undertaken by the company demonstrates the tribulations that face huge
corporations in the performance of their economic interests in the global economy
vis-a-vis their environmental and social accountability.”

Among the several Brazilian cosmetics, Natura &Co is a skyrocketing company
that prides itself as one of the best in the entire world marking for internationalism
when it comes to sustainable development and ethical sourcing.” Their brand built
around biodiversity conservation and social responsibility is through natural ingredients
sourced from Amazon. The company has partnered and collaborated with indigenous
communities and local farmers and ensured that these communities have a financial
benefit from all that Natura does. In addition to this, the promotion of economicinclusion,
such as that of local farmers, by establishing supply chain partnerships ensures that Brazil
is at the same time saving its ecological wealth by promoting sustainable harvesting
practices. One aspect of the varied features of Natura’s CSR approach is its Carbon
Neutral Program, which is actively reducing carbon emissions but without making up
for the emissions that remain through reforestation and other offset projects. So, giving
shape and making the company a leader in corporate environmental accountability,
for that the company also packages all products to be environmentally friendly and
recyclable within the least possible impacts. This broad and complete approach by
the company’s CSR is a model showing that corporations can have profitability while
serving environmental conservation and social development.

Brazil's recent advancements in CSR policies and environmental targets in response
to climate change are notable for 2023-2024. It is in Brazil to set specific new goals for
carbon and deforestation reduction and invite corporations to enhance their share of
national targets at the time. The latest official data released by the Brazilian Ministry of
Environment shows a growth in contributions by companies to CSR projects especially
those that deal with the environment. Such spending is said to have registered an
increase of around 15% this year as compared to last year with a sizeable part of the
cash spending going to conservation and renewable energy projects in the Amazon.
Furthermore, the Ministry of Labor also reported increased compliance by companies
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to labor codes because businesses generally invest more in enhancing employee
welfare standards for their CSR obligations. Gender equity initiative adoption among
Brazilian businesses increased by 20% in 2023 to join the very relevant global trend
for diversity and inclusion.” This was influenced by global pressures, particularly on
agribusiness and mining. Brazil implemented stricter regulations for commodity
operation disclosures to promote ethical and sustainable sourcing.

4. Comprehensive Explanation of the CSR Spending and Impact Table
(2023-2024)

The table provides a comparative analysis of Corporate Social Responsibility
(CSR) spending and its impact in India and Brazil for the fiscal years 2023-2024,
based on the latest available data. This analysis highlights the differences in CSR
implementation, sectoral allocations, funding mechanisms, and priority areas in
both countries. Below is a detailed breakdown of the key aspects:

Table 1: CSR Spending and Impact in India and Brazil (2023-2024)

Aspect India Brazil
Total CSR - Prescribed CSR Amount: - Funds Raised through
Spending 214,267 crore Sustainable Bonds: R$20.5
— Actual CSR Spent: 214,003 crore | billion (approximately $3.6
- Percentage of Prescribed billion) through two bond
Amount Spent: 98.15% issues in November 2023 and
June 2024
- Funds Allocated to
Environmental Projects: 9%
(R$1.9 billion) as of July 2024
- Funds Allocated to Social
Initiatives: R$8.2 billion
Sector-wise |- Banking & Finance: 18% - Environmental Initiatives:
Contribution |- Oil Drilling, Lubricants & 50-60% of ESG bond proceeds
to CSR Petrochemicals: 18% earmarked for projects such as
- Metals, Mining & Minerals: 16% | Amazon rainforest protection
— Power and Heavy Engineering: 11% | — Social Initiatives: 40-50% of
- Miscellaneous: 10% ESG bond proceeds allocated
- Computer Software and IT: 7% | to programs addressing social
- Others: 20% issues

* G20 Brasil. (2024, July 3). Women and International Business: Brazilian program pushes female entre-

preneurs to conquer the world. https://www.gov.br/g20/en/news/women-and-international-business-
brazilian-program-pushes-female-entrepreneurs-to-conquer-the-world



Arti Aneja, Gurleen Kaur 133

Aspect India Brazil
Geographical |- Top States Receiving CSR - Amazon Rainforest
Distribution |Funds: Data not specified in the |Protection: Significant focus
provided sources of environmental CSR efforts,
with funds allocated from
ESG bonds
Key - COVID-19 Relief Efforts: During |- Amazon Rainforest
Initiatives FY 2019-20 to FY 2021-22, Protection: Allocation
and Impacts | companies exceeded compliance | of ESG bond proceeds
requirements to support towards environmental
pandemic relief and health projects aimed at reducing
infrastructure deforestation and promoting
- Education and Healthcare: sustainable development
Continued focus areas for CSR - Social Programs:
activities Significant investment in
social initiatives, including
programs to address
inequality and promote social
welfare

Notes:

«In India, the CSR spending data reflects a high compliance rate, with 98.15% of
the prescribed amount being utilized. The sector-wise distribution indicates a diverse
allocation of funds across various industries.

« In Brazil, the introduction of ESG bonds has facilitated significant funding for
both environmental and social projects. However, as of July 2024, only 9% of the
allocated funds had been utilized for environmental projects, indicating a need for
accelerated implementation.

This comparative analysis highlights the proactive approaches both countries
are taking towards CSR, with India demonstrating robust compliance in corporate
spending and Brazil leveraging innovative financial instruments to address
environmental and social challenges.

Explanation of the Table

Corporate Social Responsibility (CSR) plays a crucial role in addressing social,
environmental, and economic challenges in both India and Brazil. The total CSR
spending in these two countries for the fiscal years 2023-2024 reflects their distinct
approaches to corporate responsibility. India, with its mandatory CSR framework
under Section 135 of the Companies Act, 2013, witnessed a prescribed CSR amount
of 214,267 crore ($1.7 billion) for eligible companies. Out of this, companies
actually spent 214,003 crore ($1.68 billion), achieving an impressive compliance
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rate of 98.15%.” This indicates that the Indian corporate sector has been largely
successful in meeting its legal obligations towards CSR spending. In contrast,
Brazil does not have a mandatory CSR requirement and instead relies on voluntary
corporate contributions, often tied to Environmental, Social, and Governance (ESG)
investments. During 2023-24, Brazil raised R$20.5 billion (~$3.6 billion) through
ESG bonds, which were primarily directed towards environmental and social
projects. However, as of mid-2024, only 9% of these funds (R$1.9 billion) had been
allocated to environmental projects, while 40-50% (R$8.2 billion) went towards social
initiatives. Brazil's reliance on ESG-linked funding mechanisms represents a shift
towards sustainable finance, allowing corporations to align their contributions with
global environmental commitments.” However, the slower rate of fund deployment
highlights the challenges in ensuring the effective utilization of these resources for
meaningful impact.”

CSR contributions in India and Brazil vary significantly by sector, reflecting the
economic priorities and corporate structures of each nation. In India, industries such
as banking and finance (18%), oil, petrochemicals, and lubricants (18%), metals,
mining, and minerals (16%), power and heavy engineering (11%), and information
technology (7%) are the primary contributors to CSR activities. The high contribution
from the energy and mining sectors indicates a focus on sustainability initiatives,
particularly in areas related to environmental conservation and rural development.
The banking sector’s significant participation underscores the importance of financial
inclusion programs and microfinance initiatives that promote social development.
In contrast, Brazil's CSR spending is primarily driven by environmental conservation
efforts, given the country’s rich biodiversity and the global significance of the Amazon
Rainforest.” Approximately 50-60% of ESG bond proceeds were directed towards
environmental initiatives such as deforestation prevention, biodiversity conservation,
and sustainable land-use practices. Meanwhile, 40-50% of the funds were allocated to
social initiatives, including programs aimed at improving education, healthcare, and
labor rights. This demonstrates that while both countries emphasize social welfare,
India’s CSR is largely driven by legal mandates across a diverse set of industries,
whereas Brazil's approach is more flexible and often dictated by sustainability-linked
financial instruments.”

Protean Tech. (2024, May 11). Current sector-wise allocation in CSR. https://proteantech.in/articles/
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Geographical distribution of CSR funds in both India and Brazil reveals important
trends in corporate social investments. In India, CSR spending has traditionally
been concentrated in urban and industrial hubs, reflecting the location of major
corporate offices and production facilities.* However, in recent years, there has
been a shift towards rural and underserved regions, particularly in the wake of the
COVID-19 pandemic. Key government-backed initiatives such as the Ayushman
Bharat healthcare scheme, digital literacy programs led by Infosys and TCS, and
sanitation efforts under the Swachh Bharat Mission have directed CSR funds towards
improving rural infrastructure and access to essential services. In contrast, Brazil’s
CSR spending is heavily focused on the Amazon Rainforest, a region of immense
environmental importance. Corporate funds from ESG bonds are increasingly being
used to finance reforestation projects, sustainable agriculture, and pollution control
measures. Additionally, there is growing corporate involvement in labor welfare and
social security programs, particularly in industries such as mining and agriculture,
where worker rights and environmental sustainability are critical issues. The targeted
allocation of funds in Brazil towards environmental conservation underscores the
country’s commitment to global climate action, but it also raises concerns about
whether sufficient resources are being directed towards broader social issues beyond
the Amazon.

The impact of CSR initiatives is best understood through the key programs that
corporations have implemented in both India and Brazil. In India, post-COVID healthcare
initiatives have seen high levels of corporate investment, with companies contributing
to the development of public health infrastructure, telemedicine expansion, and
vaccination drives. Education remains a core focus area, with corporations actively
investing in digital literacy and skill development programs. Companies such as Tata
Consultancy Services (TCS) and Infosys have played a significant role in expanding
access to technology-based education in underserved communities. In the energy
and environmental sectors, large conglomerates such as Reliance Industries have
continued to channel CSR funds into renewable energy projects, reforestation, and
carbon offset programs. Meanwhile, Brazil’s CSR landscape is deeply influenced by
its environmental commitments.” The government has leveraged ESG bonds to
encourage private sector participation in sustainability programs, with companies
increasingly investing in Amazon Rainforest protection and sustainable development
projects. Social programs aimed at addressing inequality, labor rights, and public
health have also received substantial funding, with corporations playing a key role in
supporting marginalized communities. However, one of the key challenges in Brazil
remains the effective and timely deployment of funds, as delays in utilizing ESG bond
proceeds could undermine the intended impact of CSR initiatives.
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Overall, the CSR landscape in India and Brazil reflects two distinct models of
corporate responsibility.” India’s structured and mandatory CSR framework ensures high
compliance rates and systematic allocation of resources to key social and environmental
sectors. However, challenges remain in terms of ensuring the meaningful impact of CSR
spending, as some companies may focus more on compliance rather than long-term
social transformation. In contrast, Brazil’s voluntary and ESG-driven approach allows
corporations greater flexibility in defining their CSR priorities, particularly in relation
to environmental sustainability. While this model fosters innovation and corporate
engagement in sustainability, it also presents challenges in ensuring consistent and
equitable distribution of CSR benefits across different sectors and regions. The evolving
nature of CSR in both countries highlights the need for continuous policy refinement,
stronger monitoring mechanisms, and increased corporate accountability to maximize
the social and environmental benefits of corporate contributions.

5. Comparative Analysis of CSR in India and Brazil

5.1. Mandatory Compulsion vs. Voluntary Commitment

The CSR in India additionally differs from Brazil’s with regard to regulatory
framework out of which the social responsibility shapes its practice within the
corporate structure in both countries. India Mandatory CSR Model: Among a handful
of laws constituting CSR for companies obligations, Section 135 of the Companies
Act, 2013 prodded the organization or corporation to part a portion of its profit to
CSR expenses by mandating that such companies allocate at least 2 percent of the
average net profits in the three preceding financial years for CSR activities. According
to this statutory provision, companies must spend profits out of such voluntary
goodwill contributions, irrespective of what they might profess in their public
relations endeavors regarding philanthropy. It's systematic corporate involvement:
Corporations have matched their inputs into national development programs with
regulatory CSR programs and matched their input with priorities of government.
Mandatory CSR creates pools of resources that become huge in terms of population
for education, health care, and rural development all of which touch upon areas very
critical to the socio-economic future of India.

Nevertheless, the model has its drawbacks:

1. Superficial Compliance. Some entities simply treat CSR as a financial obligation
with little consideration for meaningful impact. Such cases abound, and an even
more pronounced presence of tick-box initiatives still prevails.

2. Fund Diversion. CSR programs have been condemned by companies that
alleged having constructed a brand personality through improving their reputation
rather than actual social uplifting as per the intent of social responsibility.

* Protean Tech. (2024, May 11). Current sector-wise allocation in CSR. https://proteantech.in/articles/

current-sector-wise-allocation-in-csr-05112024/
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CSR in Brazil is primarily voluntary, with constitutional principles emphasizing
social justice, labor rights, and protected environments. The basic social liabilities of
a company are defined in Article 1 of Brazil’s 1988 Constitution in very broad terms.
It stresses that economic activities should indeed do positive things in terms of
welfare and conservation through even greater enhancement. But, of course, it has
not made CSR a compulsory financial obligation under that Constitution. It has left
to the corporations themselves the analysis of what and how far there has been
involved in beholding social responsibility.”

There are merits to the Brazilian voluntary model: contributes to the freedom and
flexibility of the corporation; an open workplace may freely evolve a specific CSR policy,
a two-variable one that pursues the objectives and under their core values, therefore
leading to more innovative and sustainable initiatives. In turn, most are from states
where the legal mechanisms and policy commitments to environmental and labor
rights are stronger.This voluntary commitment has allowed for mostly non-controversial
initiatives, which otherwise relate to the preservation of the Amazon rainforest, ethical
employment, and community benefits. The disadvantages of the voluntary model in
Brazil are as follows: 1. There is no legal foundation for CSR, it usually varies a lot from
industry to company. 2. CSR is supposed to be voluntary; that is why companies make
short-term profits over social investment priority, leading to an insufficient state of
budget for really urgent problems relating to society or the environment.

5.2. CSR Focus Areas

In India and Brazil, different areas are accorded priority in terms of CSR investment,
keeping in view the socio-economic divergences and developmental aspirations
of both countries. India’s priority areas: The CSR framework of India prioritizes
education, health, sanitation, and rural development. The Companies Act of 2013,
prescribes certain thematic areas under which, as far as possible, CSR spending ought
to relate. During 2023-2024, very large proportions of CSR funds were expected to go
toward education and skill development, especially in rural and other underserved
places. Other significant public health programs, sanitation (notably falling under
the Swachh Bharat Mission), and poverty alleviation are priorities that stem from
India’s aim to better living standards and socio-economic equity.

1. Educational Programs: Many multi-national companies like, Infosys and Tata Consul-
tancy Services (TCS), are basically introducing skill development and digital literacy
programs which go well in tandem with India’s NEP to further close the gap in skills.

2. Health Initiatives: Most companies have turned to developing health infra-
structure and designing public health programs after COVID-19 to build resilience
from pandemic facilities and go further to improve access in distant regions.

¥ Organisation for Economic Co-operation and Development. (2022, January 1). OECD responsible busi-

ness conduct policy reviews: Brazil. https://www.oecd.org/en/publications/oecd-responsible-business-
conduct-policy-reviews-brazil_19232c6a-en.html
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3. Rural Development: Mahindra and Mahindra continue to invest their resources
into rural upliftment through innovations in the agricultural sector as well as better
water management initiatives targeting the agricultural base of India.

Brasil’s Priorities-CSR initiatives mainly revolve around environmental conservation,
sustainable development as well as labor rights. Because of the ecological significance
of the Amazon rainforest, it is always presumed that Brazilian firms will gather and
organize multiple initiatives to protect the environment and biodiversity. Labor rights
also take precedence, as the Brazilian Constitution emphasizes, ethics adopt welfare
for workers.

Prominent examples include:

1. Environmental Upholding: By actions that threaten the communities and biodi-
versity of the area, most companies, like Natura &Co, adopt a green policy towards
the Amazon. Such a way of Natura is often perceived as revolutionary in the context
of corporate social behavioral responsibility to the world’s environmental goals in
sustainable sourcing from the Amazon.

2.Employment and Social Welfare: The legislation also determines the employment
practices in the company, since the Brazilian labor laws advocate for adequate
standards of labor within the companies. There are strict labor policies to ensure
a safe working environment and just working conditions for employment which echo
the relevant constitutional provisions regarding rights to labor in Petrobras.

5.3. Monitoring and Compliance

There are diverse ways of doing things: India has a mandatory structured model
while Brazil has much more informal one and some advocacy models. Monitoring
Mechanisms in India: CSR activities are subject to rigorous scrutiny in India with
the Ministry of Corporate Affairs (MCA) and as per enforcement of requirements for
reporting as per provisions of the Companies Act of 2013. In their annual report along
with stating the nature, impact, expenditures, and outcomes, companies report
CSR programs and activities therein. The National CSR Awards then give a prize for
adherence through recognition of companies with benchmark CSR programs. One
such mandated requirement set in place through the latest provisions is that all
unspent CSR amounts should go to a fund notified by the government or have it
spent on CSR activities within the timeframe of three years. Such measures add to
accountability. All of these factors contribute to maintaining transparent systems
while also encouraging often superficial compliance by promoting the principle of
financial impact on companies.

Brazil's Advocacy-Based Monitoring: In Brazil, as a matter of fact, CSR compliance
entirely depends on environmental and social advocacy groups, and it is through
them that corporations can be held accountable to the constitutional principles
of social justice and environmental responsibility. In particular, non-governmental
organizations and civil society groups are attempting to monitor corporate activities
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as far as environment-related issues in the Amazon are concerned. Thus, Brazil's
National Environmental Council (CONAMA) has laid guidelines towards which
corporate CSR, especially concerning sustainable development, can be set, but the
enforcement of it is quite softer than in India.” This softer regulatory environment
would promote very innovative CSR programs, but it may also cause the kind of
unevenness in standards and reliance on voluntary goodwill by corporations.

5.4. Challenges and Criticism

Each country has its unique challenges in establishing and maintaining successful
CSRiinitiatives.

India: Mandatory corporate responsibility scheme of India has directed public
resources for welfare initiatives, but has faced several criticisms: 1. Enforcement Issues:
Genuine implementation of CSR is recognized as a problem area. Most companies
do at least minimum requirement compliances with very little or no impact in some
areas. 2. Cosmetic Compliance: Mandating corporate social responsibility sometimes
encourages a check-the-box approach whereby companies interpret it as more of
a financial tributary rather than an ethical tributary. 3. Resource Misdirection: There
are misuse complaints regarding CSR funds like spending for branding instead of
effective projects.

Brazil: Like many other countries with a voluntary CSR regime, Brazil also has
its share of issues that include: 1. Inconsistent Engagement: Voluntary CSR leads to
many inequalities among industries, ranging from some that invest heavily in social
welfare and others with almost no investment. 2. Difficulties in Implementation: The
absence of legally bound, uniform CSR standards tends to create dual-impact niches
in the corporate sector.”

Comparative analysis between CSR in India and Brazil arguably introduces two
entirely different approaches to understanding corporate responsibility, one in the
legal and the other in the economic context. India has made its CSR institutionalized
and mandatory, while enforcing rigid contributions this framework misses points
where real corporate dedication needs to be manifested. Brazil differs, although it
encourages voluntary adherence, the most disparate model of all taking shape with
regard to its industrial sectors. However, as with both countries, CSR covers the arena
concerning social justice, environment, and economic development; thus, they clearly
shed light on CSR as applicable in emerging economies. Over time, as the global evils
evolve, their permutations with the smart compulsion of mandates and voluntary
acceptance will certainly define CSR in India and Brazil, and perhaps well beyond.

“ Franca, A. M. S. de, & Maia, P. (2024). Corporate social responsibility in Brazil and China: A (not so) con-

trasting regulatory framework. In Proceedings of the 2024 8" International Seminar on Education, Man-
agement and Social Sciences (ISEMSS 2024) (pp. 808-814).
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6. Case Studies on Legal and Compliance Challenges in CSR

6.1. India

6.1.1. Infosys Foundation: Education and Environmental Programs

Being the backbone of corporate social responsibility in India, the Infosys Foun-
dation has certainly excelled in education and environment.” It has set a precedent
in India’s corporate social responsibility landscape as it emerges with the mandatory
recognition of CSR under the Companies Act of 2013. Since then, the activities have
primarily been in fulfilment of CSR and alignment with national priorities.

1. Educational Initiatives: Infosys Foundation has undertaken specific educational
initiatives aimed at the underprivileged. This comprises infrastructure funding for
schools, scholarships, and even contributing to efforts aimed at digital literacy which
eradicates the educational gap between rural and urban areas. For example, the
Foundation took the initiative to launch in partnership with the National Digital
Literacy Mission a countrywide digital literacy program to enable skill development
for rural youth and women in the areas of digital to have an accessible future. In this
regard, Infosys is complementing its CSR activities with that of the Government to
bring about “Digital India.”

2. Environmental Sustainability: A further bunch of programs by the Foundation is
aimed at water conservation, reforestation, and sustainable energy. Infosys is one of
the few Indian companies that committed themselves to carbon neutrality at the very
start of the trend and continues to support PDs such as rainwater harvesting and solar
energy installations in backward areas. These environmental initiatives are consistent
with a larger vision of sustainability as the CSR expenditure of Infosys on any of these
activities would directly identify a surefire pressing ecological requirement.

There-up, there were successes; but then there were obstacles which merited
the assertion that the Infosys Foundation could do more than it was doing to
communities across India. As dissimilar income levels exist in populous India, some
critics would say that, though impressive, CSR initiatives of Infosys are less than
required and leave out too many communities that are both varying and resource-
deficient. The compliance challenge also lies in directing funds for measurable and
sustainable impacts, especially in areas where the roots of social issues run deep.

6.1.2. Vedanta Resource Controversy: Mining Activities and Environmental Violation
Compliance

Despite all the numerous legal cases and public uproar against Vedanta’s
alleged environmental crimes and its purportedly callous approach towards local
communities, the most likely lay open the country-specific profile of business ethics
between ethical duties and business interest. One of the largest mining companies

*®" Mudda, S., & Laxmana, P. (2019). Corporate social responsibility: A study on Infosys Ltd. International

Journal of Research in Engineering, IT and Social Sciences, 9(5), 379-385.
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has managed to position itself in India with its possible frequent clashes with law
and society, like Vedanta. And, if talking about corporate social responsibility failures,
the mining giant faced in its operations in the areas of bauxite mining in Odisha and
the copper smelting plant at Thoothukudi, Tamil Nadu. In the protests of 2018, while
Vedanta claimed damages to the environment, violence broke out due to skirmishes
at Thoothukudi. Environmental activists accused Vedanta of contaminating water
bodies and harming public health; as a result, the government shut down the
factory, thus demonstrating the power of local communities and environmental
laws to save social responsibility.”’ Legal Implications and CSR Disruptions: The
company sustained legal repercussions in the form of fines and orders from the
courts. Additionally, extensive negative media coverage almost condemned the
company; this affected it even more adversely than what penalties had done. There
had been intervention from the National Green Tribunal (NGT) and the Supreme
Court of India in some cases that severely bound the companies on environmental
and social parameters. These legal skirmishes show the need for robust CSR policies
consistent with environmental and community welfare to mitigate reputational and
financial risks. The case of Vedanta is an all-legal reminder of the necessity of CSRin
environmentally sensitive industries. It reminds a corporation that failure to comply
with CSRin India not only brings legal repercussions but also destroys people’s trust,
necessary for long-term business sustainability.

6.2. Brazil

6.2.1. Vale SA and the 2019 Brumadinho Dam Collapse

The disaster of the Brumadinho dam stands out as one of the foremost examples
of a CSR failure by Brazil, causing serious economic, social, environmental, and legal
impacts on Vale SA, the largest mining company in Brazil. It reflects how the inability
to comply with CSR principles causes widespread harm in dire need of a better
regulatory eye.”

1. The Disaster and its Immediate Effects: In January of 2019, more than two
hundred and seventy people died due to toxic sludge released by the dam collapsein
Brumadinho; which was accompanied by very severe environmental destruction to
the area. The dam burst had been spewing sensational headlines on Vale's failure to
comply with safety and environmental standards, throwing concerns over negligence
and lack of ethics in corporate affairs of the mining industry.”

' Das, S. (2018, September). Vedanta’s billions: Regulatory failure, environment and human rights.

ResearchGate. https://www.researchgate.net/publication/350790045_Vedanta%27s_Billions_Reg-
ulatory_failure_environment_and_human_rights
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2. Legal and CSR Implications: Millions of dollars in fines and legal actions against
Vale followed the tragedy. The provision in the 1988 Constitution that required
corporate compliance with environmental and social welfare became the basis for
the Brazilian government to hold Vale legally accountable. Vale should not have
been responsible for compensating the victims alone but also for the environmental
rehabilitation of the affected areas. The legal framework, bolstered by the norms of
social justice and environmental protection, enabled the Brazilian courts to sentence
Vale with heavy punishment, very indicative of the commitment Brazil has made in
principle toward CSR, even if not as stringent in regulatory terms.

3. Long-Term CSR Commitments: As a company, Vale has had a firm commitment:
the improvement of activities concerning corporate social responsibility following
the investment in advanced security technologies coupled with investments in the
environmental restoration program.* This misfortune is but a reminder of how
poorly done CSR can lead to severe consequences, thus forcing the companies to
have business practices in line with constitutional values.

6.2.2. Social and Environmental Programs by Ambev

Ambey, the biggest company in the beverage industry in Brazil, sets an example
for other companies in CSR by adhering to its activities of sustainability and social
responsibility, which fits into the constitutional expectations of responsible
corporations in Brazil.

1. Water conservation and sustainable packaging: Ambev invests a lot in water
conservation as part of the CSR strategy in the sense of viewing water as an invaluable
treasure for its operations and that of local communities. Under the pledge that Ambev
has made, recycling technologies and water treatment plants have been incorporated
into the production process so that it can help reduce used water. In addition, Ambev
has sustainable packaging solutions, such as recycled and biodegradable materials,
and ties related business goals to environmental sustainability.”

2. Community Development Programs: Ambev participates in community
development projects too in rural areas and under-served communities. These
include the funding of educational programs and healthcare initiatives expected to
help living standards while also promoting social equality as seen in how a corporate
initiative can shift away from simply making profits as a priority towards national
welfare goals.

Environmental and social responsibility benchmarks put by Ambev to the score
of CSR compliance in Brazil.* In touch with Article 15 principles, this weight of the

Borges, Anholon & Cooper, 2017.
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company in a corporate sense regarding socially and environmental just matters in
the solely positive image of the company has laden its burden by any movements
that can lead to a body of law against it in legal contexts.

Major CSR Projects and Their Impact

This table will present real case studies of successful CSR initiatives from major
corporations, demonstrating their real-world impact.

Company Country |CSR Initiative Impact (2023-2024)
Tata Group |India Tata STRIVE (Skill 100,000+ youth trained
Development) in vocational skills
Reliance India Swachh Bharat Mission Sanitation improved
Industries Support in 200+ villages
Infosys India Digital Learning for Rural 1 million+ students
Foundation Students benefited
Petrobras Brazil Amazon Rainforest Invested $100 million
Protection in reforestation
Natura & Co |Brazil Sustainable Sourcing from | Direct economic
Amazon benefits for 3,000+
Indigenous families
Vale S.A. Brazil Environmental Disaster $7 billion allocated
Recovery (Brumadinho) for compensation and
ecosystem restoration

7. Challenges and Future of CSR in Both Countries

7.1.India

One of the major issues concerning corporate social responsibility in India is
the allocation of funds. India Companies Act of 2013 mandates certain companies
to spend at least 2% of their average net profits on CSR. In practice, that money
is most often spent in urban or semi-urban dirt where infrastructure is close to
non-existent. The sheer number of perks denies coverage to yet-to-be-heard areas.
Recent data from the Ministry of Corporate Affairs show how much CSR money
gets spent by metropolitan areas while much less flows to its rural realities when
it comes to hospitals and schools. Transparency in CSR activities remains a major
challenge. Even as legislation mandates the companies to report on CSR activities,
the disclosure whether or not the funds have been put into use or impact base
measures is inconsistent. Some companies, opting for surface compliance, do not
reflect meaningful contributions to society. Without standardization of methods
to measure and disclose CSR results, the effectiveness of CSR as a tool in being
an agent of change is otherwise limited, as companies now take compliance to
be more important than impact. Also, transparency and monitoring need to be
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improved to address these concerns. One such measure is adopting outcome-based
reporting with a focus on measurable impacts, like improvements in literacy rates,
access to health care, and sanitation, to ensure that the CSR funds really benefit
communities. In addition, closer cooperation with local governments and NGOs can
improve the reach and relevance of CSR initiatives, so that they can capture rural
and underserved areas fairly in CSR contributions. One of India’s most intense issues
concerning CSR is accessibility, as many companies strive to carry any effective CSR
value to remote/tribal territories, which have severe logistics, culture sensitivity, and
even infrastructure difficulties as they stand to approach value.”

For example, while the Northeast and parts of Chhattisgarh and Odisha are
relatively disorganized by accessibility, there is a poor understanding of local
acceptance and experimentation with CSR activity-related alternative resources,
eventually being the more needful for social investments.”® Many organizations may
find these barriers substantially effective in not allowing companies to allocate per
resource even though these areas are mostly in greatest need of social investments.
In such cases, the corporation could go for a decentralized CSR policy to cope with the
problem. By such means of local CSR offices or grassroots organizations, corporations
would extend their outreach and at the same time customize their project to address
regional requirements. This also has a public involvement side that can be topped
by ensuring that the proposed activities are discussed and accepted by the local
population. The more physically practical approach, of course, by adopting digital
platforms for education, health, and financial inclusion, can draw in these remote
communities so that CSR activities will yield many immediate and real consequences.
There are several reforms and programs that can be undertaken to transform the way
CSR works in India.

To induce companies into baloney-less rapprochements with the public, it could
be held that first of all creating a performance package based on social outcomes
for CSR programs would encourage them to consider long-term impacts instead
of short-term compliance. Healthcare, Education, and Environmental Protection,
among others, could be given tax incentives or recognition from government
agencies if they show significant contributions in those areas. For example, social
impact assessments could be integrated into CSR reports for the assessment of
the effectiveness of various interventions so that CSR investment can really reflect
national development priorities. India may also consider the establishment of
a centralized CSR fund that can pool resources from various companies into gigantic
but very focused interventions that are otherwise not received well by areas. The

*  Gao,Y, &Li, L. (2019). The impact of corporate social responsibility on firms’ financial performance:
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Ministry of Corporate Affairs could collaborate with local governments to manage
this fund so that properly targeted applications of the CSR initiatives could be made
by channelling their activities toward priority areas. Thus, companies would also
attain mega-project feasibility on the CSR front.

7.2. Brazil

The CSR challenges are quite specific to Brazil: the economic instability and illegal
enforcement of environmental laws make these quite unique challenges in the
field. Most countries are voluntary in CSR frameworks, with very few being based
on mandatory regulations. High levels in some industries can be found while not
in others. While some companies are aggressive towards environmental and social
activities, many neglect them during economic downturns when budget constraints
force corporations to displace social commitment for profitability. Much of the
economic uncertainty brought by the features of high inflation and rapidly changing
GDP growth rates over the years does not allow companies to implement efficient and
organized CSR programs. There are other problems in Brazil, one being continuous
inconsistency in the enforcement of environmental laws. The Amazon rainforest and
rich biodiversity make Brazil a point of attention in global environmental matters
because illegal deforestation and mining activities persist within the ecosystems.
Though itis included in the Brazilian constitution, the emphasis on the environment
and social responsibility becomes quite meaningless in the absence of a cohesive,
enforceable CSR policy, as most companies can operate under the radar in remote
areas where regulators can hardly patrol. Brazil could do with stronger legal
frameworks that made CSR mandatory for high-impact industries such as mining,
agriculture, and manufacturing. Clear guidelines and tougher punishment for fines
on environmental pollution could encourage adherence by many other companies.
In addition, there could be increased governmental supervision with partnerships
with international environmental organizations, thereby taking Brazil to a more
balanced and responsible level of CSR.”

Voluntary CSR makes it possible for corporations to define their social impact,
but it does have its downsides, particularly in a diverse country like Brazil, where
those disparities regionally influence the distribution of CSR benefits.” For example,
some companies may decide to focus their CSR programs only on cities where
they have a presence-thus developing an uneven distribution of CSR resources,
which leaves rural and indigenous communities disadvantaged. Sector-specific
CSR mandates that make it obligatory for corporations in critical sectors, such as
energy, agriculture, and infrastructure, to adopt sustainable practice initiatives
would make voluntary CSR more effective. Tax incentives for affected companies

** Fornero Aguiar et al., 2022.
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that participate in environmental and social initiatives can promote more robust
CSR participation. Additionally, public-private partnerships can be very prominent
in addressing some of the gaps created by healthcare, education, and infrastructure
within disadvantaged regions.

7.3. CSR Impact Measurement: India vs. Brazil
This table will compare how CSR impact is measured, giving insights into the
effectiveness of corporate contributions.

Impact Area India (Measurement Method) | Brazil (Measurement Method)
Student Enrollment, Digital Literacy Rates, University
Education Literacy Growth, School Partnerships, Scholarships
Infrastructure Data Funded
Num.ber.of Pat!ents Treat.ed, Community Health Centers,
Healthcare Vaccination Drives, Hospital .
Public Health Index
Infrastructure
Sanitation & Rural Sanitation Coverage, Water Quality Monitoring,
Water Waste Management Projects | Waste Reduction Metrics
Environmental | Carbon Emission Reduction, Deforestation Rate, Biodiversity
Sustainability |Reforestation Initiatives Conservation
Labor Rights & | Workforce Diversity Reports, | Employment Rates, Workplace
Social Welfare |Wages & Benefits Safety Compliance

From now on, India can strengthen its CSR efforts through outcome-based reporting
and further accountability. Given that CSR will be an integral part of corporate strategies, it
should not too be far-fetched for them to think and move towards an objective outcome-
based evaluation of CSR as outcome measurement rather than cost and expense-based
accountability. Such animportant direction guarantees accountability from enterprises not
only for expenses but also for the impacts created by such initiatives within communities.
Such a shift could include reforming CSR guidelines to become data-driven impact
assessments, resulting in a better accountability mechanism and producing better ways of
evaluating the effects of CSR programs India can achieve a more transparent and efficient
CSR environment by encouraging companies to measure and report the socioeconomic
impacts of their activities. Further, technology-driven solutions like blockchain for
transparent reporting and Al-powered monitoring systems may also help corporations
measure the real-time impact of CSR activities and change strategies accordingly.

In Brazil, the future of CSR would incorporate its practices in the legal requirements,
especially in sectors with severe environmental damage and social impacts, such as
mining and agriculture.” An example would be the provision of CSR requirements for

" Fornero Aguiar et al., 2022.
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those sectors by government mandate to establish in their licensing requirements
such as reforestation, biodiversity conservation, or community development. It
might also explore a system of withholding tax incentives for companies that show
consistent CSR commitment, especially in areas of high impact like Amazon. The
incentive would urge more companies to adopt CSR practices and could thus
drive a shift from a voluntary model to one only motivated by fiscal benefits. Brazil,
however, could also strengthen its environmental and labor regulations to ensure
operation by companies in their extractive industries with clearly defined social and
environmental dimensions.

The recognition of the possible cross-sector partnerships between corporations,
governments, and these organizations is one of the most valuable trends that can
be attributed to the future of CSRin India and Brazil.” In both countries, synergies of
this nature can be established between large CSR projects that will include efforts
from all stakeholders concerned. For instance, partnerships with international
environmental groups can help Brazilian companies put into practice sustainable
operational practices. Such partnerships may not be the same for Indian companies
because their counterparts can partner with local governments to extend the CSR
footprints into the rural and tribal areas of the country. Another emerging trend is the
incorporation of CSR into the ESG (Environmental, Social, Governance) criteria. With
many global investors tapping into companies having good ESG ratings, CSR will be
predominant in corporate sustainability strategies in both India and Brazil. Coupling
CSR activities with ESG will enable companies to attract foreign investments while
demonstrating a commitment to ethical practices.

Conclusion and Suggestions

CSR has been ingrained into the advancement of sustainable development
and social justice in India and Brazil. Each specific country, however, has unique
constitutional foundations and regulatory frameworks guiding corporate
responsibility. The principle of constitutionalism, that is, governmental authority
defined, limited, and governed by law, serves as a backdrop against which the CSR
enactment would take place in both countries. CSRs derive their sustenance in
building wider, generally public welfare, environmental conservation, and social
equity interests that assure that businesses are not profit-oriented only but work to
meet public welfare under constitutional mandates for societal advancement. By
embedding CSR in constitutional values, both India and Brazil emphasize the role of
corporations as stewards of the public good and environmental custodians.

In India, CSR is much in tune with the constitutional values in a notable respect,
which defines the role of the state with regard to social welfare, in the corresponding

> Jappinen, T, Maula, M., & Piekkari, R. (2016). Enhancing the impact of cross-sector partnerships: Four

impact loops for channeling partnership studies. Journal of Business Ethics, 135(1), 1-20.
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Directive Principles of State Policy, as stated in the Indian Constitution. It requires
by Companies Act of 2013 CSR expenditure on certain companies to adopt
constitutionalism, whereby it ensures that corporate profits will benefit public
welfare and national development goals. Here, constitutionalism will ensure that
corporate actions are in line with a country’s democratic principles which advocate
for equitable growth and social justice. In India, the constitutional principle of social
justice recognizes the needs the corporations must fulfil: education, healthcare,
sanitation, and environmental protection. Hence, making it compulsory in law, from
the Indian government'’s perspective, could enforce the corporations’ constitutional
accountability in acting in the public interest. Over time, CSR in India was aiming
beyond just spending on profits and coming to represent a basic obligation of
corporations reflecting the fundamental constitutional values of equity and social
welfare. Adhering to these principles can enable Indian corporations to bridge
socioeconomic gaps and economies in channelizing government efforts towards
inclusive development for disadvantaged sections. Thus, to rein in this effect, CSRin
India would need to carry forward with the required integration of outcome-based
assessments beyond monetary compliance measurement into social benefits. This
would improve accountability as well as ensure that social advancement is indeed
contributed by the CSR activities. Further, while embedding CSR in constitutionalism,
Indian corporations would further contribute to the democratic ideals of public
accountability and equitable resource redistribution.

CSR has basically everything to do with environmental protection and social
welfare in Brazil owing to its constitutional commitments in these two aspects.
The Brazilian Constitution of 1988 lays down sustainable development principles,
social inclusion, and rights at work, framing CSR as one more constitutional
mandate supplementing voluntary compliance. To fulfil this constitutional value
of environmental conservation demands that Brazilian companies, especially
those related to high-impact areas like mining and agribusiness, should adopt
sustainable practices and decrease their environmental footprints. Brazilian CSR
is generally voluntary but occurs under a framework of constitutionalism which
makes national value of social responsibility. This perspective empowers civil society
organizations, community groups, and environmental advocacy movements to hold
corporations accountable to constitutional principles. For instance, constitutional
laws were cited to hold corporate accountability and environmental restoration
after incidents like the Brumadinho dam collapse of Vale SA. Thus, the application
of constitutional values underscores the involvement of the public in Brazil's CSR
practice because it ensures that what corporations do is aligned with environmental
justice and social equity. Brazil could move into integrating other mandatory features
pertaining to industries whose corporate action is of great environmental or social
consequence into the CSR practice; thus, this would cement CSR as a dimension of
Brazil’s constitutional commitment to public welfare alongside corporate freedom
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against public accountability. Moreover, providing incentives for high-impact CSR
projects would encourage a wider embrace of constitutional values and also make
corporations active stakeholders in sustainable development.

Thus, given below is an example of how a CSR approach can be directed towards
constitutionalism: A strong foundation is being built for CSR under constitutionalism
in that it relates sustainable businesses to the national objectives of welfare and
democracy. Evenin India and Brazil, there are such corporeal definitions of expectation
from corporations under constitutionalism, giving a somewhat specific shape to the
contributions expected to be made by them toward social welfare and environmental
viability. This is because India’s whole model of mandatory CSR makes corporations
responsible under the law, whereas Brazil’s takes it to the constitutional stature as
a way of motivating voluntary compliance and community-centered development.
Again, one could proclaim that in the future both countries may integrate their
approaches further, as far as CSR is concerned, with constitutional mandates. Having
said that, India could further increase the impact of its application under CSR by
emphasizing more outcome-based evaluations and making it important for such
initiatives to yield measurable social benefits. Thus, CSR, moored in constitutionalism,
carries the prospect of being a backbone of sustainable development and social
equity within the territories of India and Brazil. Each of the two democracies has its
own distinctiveness in its prescription and dealing on the part of social investment,
telling lessons on the possibility of weaving constitutional values into the fabric of
civic obligation for corporations rendering such organizations stewards of public
welfare and guardianship of the environment. It is in the principle of constitutionalism
that CSR becomes fiduciary on the democratic ideals and the greater good and
transforms it from just being an enterprise tool into including growth and social
equity. With the constitutional frame embedded in CSR, India and Brazil point out
the very need for public accountability and ethical governance. The future of CSR lies
in producing a corporate mentality that treats CSR as a constitutional duty and not
a business obligation or even voluntary. However, the more such countries include
evolving their CSR architecture to reflect constitutional values, the greater possible
transformity will be injected into societies becoming more justly and resilient.
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Abstract. This study examines the legal and legislative framework for victim
compensation in India, focusing on the Code of Criminal Procedure’s provisions
and their interpretation by the courts, using data collected from lower courts in
the state of Odisha. A robust framework to provide financial assistance to victims
of crime has now been incorporated into section 357 (newly incorporated Bhratiya
Nagarik Suraksha Sanhita, i.e., BNSS, Section 395 of BNSS) of the “Code of Criminal
Procedure 1973" (hereinafter CrPC) in accordance with the recommendations of the
Law Commission. According to section 357 of the CrPC, the victim may only receive
compensation from the court in appropriate cases, and upon conviction, the accused
must pay the compensation himself. This provision gives judges extensive authority
to decide on compensation based on the specific facts and circumstances of each
case. Furthermore, section 357-A CrPC (Section 396 BNSS), introduced in the 2009
amendment, also provides for compensation from state funds. Consequently, victim
compensation has become standard practice, regardless of whether section 357 or
section 357-A of the CrPC is invoked. Apart from these statutory provisions, there
are several cases in which the Supreme Court has emphasised the significance of
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victim compensation, further elaborating on when and how the judiciary should use
its discretion in granting compensation. This article examines and analyses how the
judiciary has applied its discretion in interpreting and using the legislative provisions
in the course of rendering victim justice. It examines the situations in which there
are no guidelines in the statute to aid the court in assessing the amount payable
and explores whether and how this gap has been addressed by the courts. The study
also reviews several Supreme Court judgements that remind the criminal courts of
the special powers vested in them to ensure complete and effective justice for the
parties. Finally, the study assesses the implementation of these decisions by the
lower courts in the state of Odisha to evaluate whether the judiciary’s intervention
has been conducive to providing justice for the victim.

Keywords: Criminal court, criminal procedure; CrPC; Supreme Court; victim;
compensation; judiciary; India: Odisha.
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Introduction

Monetary compensation to victims of crime is considered a primary aspect of
reparation for the harm or injury suffered by the victim as a crime consequence. Financial
aid, while unable to erase the emotional scars that require time to heal, nevertheless
mitigates the victim's pain and suffering.“The Code of Criminal Procedure 1973" (CrPC)
(now BNSS), “The Probation of Offenders Act 1958, “The Constitution of India,”“The
Fatal Accident Act 1976, and other significant laws collectively form the basis of India’s
legal system concerning compensation for victims of crime. The data for this study were
collected during the period when the Code of Criminal Procedure, 1973 (CrPC) was in
force. However, with the enactment of the Bharatiya Nagarik Suraksha Sanhita (BNSS), the
CrPCwas replaced. It is pertinent to note that the content of the relevant section referred
to in this study remains substantially unchanged in the BNSS. Therefore for clarity’s sake
we have referred to CrPC provisions throughout this paper. Among these, section 357
CrPCis the main avenue for compensation for victims, which defines the judges’position
as shareholders in awarding compensation and also serves as the focus of our research.
Under this section, at the time of passing judgement, the trial court, appellate court,
High Court or Court of Session in revision may order that compensation be paid to the
victim from the fine amountimposed on the accused. This establishes that the“quantum
of compensation” should not be more than the fine amount ordered to be paid by the
accused under section 357(1) of the CrPC. Thus, the limit specified in the applicable
criminal section of the offence would clearly determine the sum of the fine.

In cases where offences are not punishable by a fine, the court may alternatively
order the accused to pay compensation; however, the accused must still have been
found guilty and convicted by the court (sec. 357(3) CrPC). Various factors are taken
into account by the court before awarding compensation under this provision, such as
the paying capacity of the accused, the nature of harm, the manner in which the victim
was inflicted etc. When compensation is realized from the fine amount, it is limited to
such amount; however, there are no restrictions on the quantum of compensation
awardable when the convict is ordered to pay the compensation.’ Subsection (3)
of section 357 empowers the court to compensate the heirs and dependents for
losses incurred in the event of a crime victims demise. Therefore, the new section has
expanded the criminal court’s authority to leniently award compensation to a victim
of a crime for his loss or injury, even in situations when the fine is not a component
of the sentence-a task that often falls within the purview of a civil court.

While using its authority of revision, the High Court, Court of Session, or Appel-late
Court may also issue an order for compensation (sec. 357(4) of the CrPC). A compen-

Barman, S. (2017). Victims' right to appeal under Indian criminal justice. MSSV Journal of Humanities
and Social Science, 1(2), 87-99.

Shukla, A. (2020, June 13). Victim compensation-need of the hour. Centre for Criminal Justice Adminis-
tration. https://ccjarmInlu.wordpress.com/2020/06/13/victim-compensation-need-of-the-hour
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sation order of this kind does not preclude the aggrieved party from seeking further
damages in a civil court, enforcing the private law remedies in a tort. Thus, the sum
of compensation that can be granted to a victim will rely on the strength of the
argument and the manner in which the lawyer presents the client’s case; above all,
the goal is to win the judge’s sympathy.

Consequently, itis clear from the provisions that are outlined under section 357
that (a) compensation can be granted in cases of conviction and where a fine forms
a part of the sentence; (b) the court is empowered to grant compensation even when
afine forms a part of the sentence; (c) the provisions give ample power to the court
to determine the amount of compensation; and (d) the provisions also empower the
appellate courts to grant compensation. The courts’ discretion-notably, their ability
to award compensation and their failure to document a justification when refusing
to do so-is the primary target of the current legislative framework.

It goes without saying that the entire legislative perspective and the judicial
decision-making have revealed many shortcomings in the current legal system
regarding compensation; as a result, the entire legal system needs to be redesigned.
Sometimes, compensation granted under section 357 CrPC is insufficient for full
restoration of a victim. For this reason, various commissions have recommended the
enactment of a more comprehensive law on compensation. The Law Commission
Report of 1996 clearly states that the state should provide assistance to victim
with its own funds in the situations such as acquittal and in situations where the
wrongdoer is not traced but the victim is identified, and even when the offence is
proved.’ The Malimath Committee further recommended that it is the obligation of
the state to provide compensation in all serious crimes and that a separate victim
compensation law should be drafted by the parliament. Under this proposal, the
compensation law would contain provisions for the establishment of funds such as
a“Victim Compensation Fund,”which would be administered by the Legal Services
Authorities.’ Furthermore, the 154" Law Commission Report suggested that the
principles relating to compensation needs to be reviewed. It should not be confined
to fines, penalties and forfeitures realized from the accused. As a result, section 357A
was incorporated into the CrPC where a scheme was established under which all
homicide victims or their bereaved relatives, victims of rape, acid attacks and victims
of grievous hurt could be compensated from the state fund. Under this scheme, the
victim may directly apply for compensation, or the trial court judges may also make
a recommendation for compensation to the District Legal Services Authority.’

Srinivasan, M., & Eyre Mathew, J. (2007). Victims and the criminal justice system in India: Need for a par-
adigm shift in the justice system. Temida, 10(2), 51-62.

Chockalingam, K. (2010, August). Measures for crime victims in the Indian criminal justice system (pp. 97-109).
The United Nations Asia and Far East Institute for the Prevention of Crime and the Treatment of Offenders
(UNAFEI). https://unafei.or.jp/publications/pdf/RS_No81/No81_11VE_Chockalingam.pdf

Mohanty, A. (2022, March 27). Detailed analysis of victim compensation in India. Law Insider. https://
www.lawinsider.in/columns/detailed-analysis-of-victim-compensation-in-india
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Thus, it may be concluded from the discussion above that judges have considerable
discretion under these laws: they determine the amount and circumstances under which
they wish to provide compensation, as well as the factors that influence their decision.
However, the provisions and the rulings of the Supreme Court demand that judges
exercise reasonable judgement when considering whether or not a case qualifies for
compensation. Further, they must specify the reasons for both granting and declining
compensation. However, it is surprising to see that there are a number of cases in which
the compensation awarded is significantly less despite this wide discretionary power
expressly provided in the letter of the law and that moreover, the court offers no reason
for such a low amount of compensation. The considerations of the courts in granting
compensation have been diverse and the subsequent section captures some of the
decisions and the observations of the courts while granting compensation.

In Hari Kishan v. Sukhbir Singh® it was observed that

the trial courts very rarely use the compensation provisions, possible due to
their lack of awareness of the object of the provision. Hence, the Supreme
Court had to issue a mild reprimand while urging the courts for liberal use
of this provision for meeting the end of justice as a measure of responding
appropriately to the crime and reconciling the victim with the offender.

Apart from the recommendations of law commissions and the wide discretionary
power of judges, the Supreme Court has also given notable decisions on important
aspects of compensation, while emphasizing the priority of victims.

The case of Delhi Domestic Working Women’s Forum v. Union of India® pertained to
the rape of seven women in a train by some army personnel. One of the suggestions
mooted in this case was to set up a Criminal Injuries Compensation Board having
regard to the Directive Principles contained under Article 38(1) of the Constitution of
India. Furthermore, it was recommended that compensation for victims be awarded by
the Court upon conviction of the offender and by the Criminal Injuries Compensation
Board, regardless of whether or not a conviction has taken place. This board would
take into account the pain, suffering and shock, as well as any loss of earnings due
to pregnancy and the expenses of childbirth resulting from the crime.

In Abdul Rashid v. State of Odisha & Others,”"*the Supreme Court expanded the
scope of compensation under Article 21" of the Constitution of India. The Court
clarified that compensation is not limited to cases involving state wrongdoings but

® AIR1988SC2127.

Lakhawat, A. (n.d.). Compensation: A Ray of hope. Legal Services India. http://www.legalservicesindia.
com/article/2036/Compensation:-A-Ray-of-Hope

¥ AIR19955C 14.
° 2014 (1) ILR 202.

For more info, see, Abdul Rashid v. State of Odisha & Others (2014). https://www.courtkutchehry.com/
Judgement/Search/t/434590-abdul-rashid-vs-state-of

Right to life and personal liberty. Indian Kanoon. https://indiankanoon.org/doc/1199182/
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also applies to victims of crimes committed by private individuals. Through this
judgement, the scope of Article 21 was broadened beyond granting compensation
only when the state or its functionaries are held responsible for certain act, extending
it to ensure rehabilitation of the victims, including their families, even in cases where
the crime is committed without the state’s role or its functionaries.”

In Ankush Shivaji Gaikwad vs. State of Maharashtra,” the Court emphasised that
compensation may be granted or denied only on solid grounds. The provision not
only empowers the court, it also imposes a duty to apply its mind in every case before
awarding compensation. Whether the court has applied its mind or not can best be
determined by the reasons it records for granting or not granting compensation." These
rulings unequivocally show that compensatory justice jurisprudence has developed
gradually yet steadily in India and continues to acquire fresh perspectives.”

In Laxmi v. Union of India,”® the Supreme Court showed particular compassion
towards acid attack victims by exceeding the amount of compensation beyond that
had been prescribed under the statute, taking into account the gravity of the offence.
The Court observed that in some states, compensation for victims of acid attacks
was fixed at a very small amount and inadequate for rehabilitation, particularly
given the several, costly plastic surgery procedures as well as other therapies these
victims often need. To address this, the Court prescribed a minimum amount of
compensation and directed that it be increased where necessary. This decision is
widely regarded as satisfactory, as it takes into account all aspects of statutory rules
relating to acid attacks, while prioritizing victims’ rehabilitation needs.”

Although higher or appellate courts also have the power to grant compensation
under section 357(4) CrPC, the present paper analyses the judicial reasoning at the
trial court level, where the question of granting compensation first arises before the
court. Since the higher courts in India have consistently delivered pro-victim rulings
with regard to compensation and the implementation of compensation provisions,
lower courts in India are bound by these decisions given by the Supreme Court.
Therefore, in order to evaluate whether trial courts are implementing section 357 in
a liberal manner consistent with the judicial mandates of the Supreme Court, this

Restitution and rehabilitation of victims of crime. Shodhganga. https://shodhganga.inflibnet.ac.in/
bitstream

*  AIR2013 SC 770.

Dube, D. (2018). Victim compensation schemes in India: An analysis. International Journal of Criminal
Justice Sciences, 13(2), 339-355.

Misra, P, & Chantia, A. (2011). Compensatory jurisprudence in India with special reference to dispensa-
tion of justice to the victims of rape: A critical appraisal. Indian Journal of Human Rights Studies, 1, 8.
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study has conducted a qualitative research by interviewing various trial court judges
in the state of Odisha. In granting compensation, judges are faced with several key
questions, including: (a) what factors should be taken into consideration for granting
compensation; (b) whether the court should enquire into the economic background
of the offender; (c) whether the principles of natural justice must be strictly followed
in such cases while granting compensation and (d) whether courts should adopt
a liberal or rigid approach in dealing with this provision.

Victim Compensation under BRICS Nation. It is vital to look at how other developing
nations handle thisimportant component of criminal justice in order to obtain a more
comprehensive understanding of the efficacy of victim compensation systems.
A broad set of countries, including the BRICS nations (Brazil, Russia, India, China
and South Africa), face difficulties in ensuring timely and equitable access to justice
for victims of crime. Despite variations in legal systems and governance structures,
each BRICS nation has developed a distinct framework for victim compensation
that reflects a range of socio-legal concerns. Examining these systems would offer
insightful comparisons and can assist in locating best practices that could be pertinent
to bolstering India’s compensation plan.

Several legislative structures in Brazil promote victim compensation. The Federal
Constitution, 1988, specifically Articles 5 and 6, explicitly guarantee the right to
moral and monetary damages for abuses of individual rights, including offences
against honour and privacy. This constitutional recognition elevates compensation
to the status of a basic entitlement, reflecting a compassionate and victim-centred
approach. In addition, other legislation, such as Articles 186-188 and Articles 927-
954 of the Brazilian Civil Code (Law No. 10,406/2002), in particular regulate civil
liability and require offenders to reimburse victims for any harm to their person or
property. To obtain restitution, victims may participate in criminal proceedings as
civil parties under the “Code of Criminal Procedure (Decree-Law No. 3,689/1941)”

In Russia, the Criminal Procedure Code of the Russian Federation (2001) is the main
law that deals with victim compensation. It permits victims to seek compensation as
civil claimants in criminal cases. Articles 1064-1101 of the Russian Federation’s Civil
Code, in particular, define general tort responsibility and set out for the payment of
material damages as well as, in certain situations, moral damages. Article 52 of the
Russian Federation’s Constitution protects victims'rights to justice and compensation,
while Article 53 permits lawsuits against the government for illegal acts committed
by its representatives. The Russian government has also approved some international
human rights agreements, such as the “European Convention on Human Rights,’
which have an impact on domestic victim rights, particularly through rulings from
the European Court of Human Rights (ECHR).

In China, Articles 101-106 of the Criminal Procedure Law of China, which govern
victim compensation, permit victims to pursue civil damages as a component of
criminal proceedings (referred to as a “collateral civil suit”). In particular, the Tort
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Liability section (Arts. 1165 and 1183) of the People’s Republic of China’s Civil Code
2021 offers compensation for monetary and psychological harm brought on by
illegal activities, including crimes. In some circumstances involving personal harm
or death, emotional distress damages may be awarded. Both financial and limited
non-financial losses are covered by the State Compensation Law of the PRC, which
regulates claims against the government for illegal acts such as wrongful detention
or mistreatment by state personnel. China does not have a centralised national
compensation fund for victims of crime, even though several regions have introduced
local pilot programmes for these victims.

In South Africa, there is no comprehensive government fund for compensating the
crime victims. However, there are various pieces of legislation in South Africa that address
victim. The Republic of South Africa’s 1996 Constitution contains provisions which
grant some fundamental rights to victims of crime, including the right of the victim
to access the courts, which is enumerated in section 34, enabling victims to seek legal
remedies. The court has the power to order the criminals to provide compensation to
the victim for their loss incurred during the criminal trial (sec. 300 of Criminal Procedure
Act 51 of 1977.) The victim also has a right to receive compensation under the Domestic
Violence Act. There is also a legal provision for the establishment of a Criminal Assets
Recovery Account, into which the state collects and deposits the assets of the offenders,
from which victim can then request compensation from that account. The victim can
additionally seek compensation through the civil courts, as is the case in India and
several other countries. The civil court has the power to grant compensation for the
medical expenses, economic losses and emotional suffering of the victim.

1. Research Methods

Thus far, we have examined the Supreme Court’s decisions on the aspects in
relation to the variables that have been used for the empirical data collection in Odisha
concerning victim compensation under CrPC. These variables have been mapped
against the decisions (ratio decidendi) of the Supreme Courts. The implementation
of these variables has been observed based on empirical data collected from various
courts in the state of Odisha, as reflected in the descriptive results. Based on the
provisions, we have mapped the variables, and in the same vein, identified the
Supreme Court cases that have delivered decisions based on those aspects.

The primary variables selected for this study are as follows:

« Application of compensation laws in a liberal manner;

« Prioritising of compensation orders;

« Determining the accused’s paying capacity;

« Hearing the accused before fixing the quantum of compensation;

- Default sentences in matters of non-payment of compensation;

- Awarding compensation in cases of acquittal.

All of these variables were selected after mapping them against the provisions.
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Table 1: Mapping of variables with the ratio decidendi
as determined by the courts

Ratios given by the courts

Variables

Liberal application of compensation
laws

1. Number of cases in which
compensation has been granted
suo motu?

Prioritising compensation orders

2. Types of cases in which
compensation is not awarded

3. Compensation is awarded even
when a fine is not part of the sentence

Hearing the accused before fixing the
quantum of compensation

4. Accused is heard in accordance with
the principles of natural justice before
fixing the quantum of compensation

Default sentence for non-payment
of compensation

5. Default sentence of imprisonment
is imposed on the accused for default
of payment of compensation

Adequate amount of compensation
received by victims even in cases
of compromise between the parties

6. Recommendation to a DLSA for
victim compensation in cases where
the trial ends in acquittal

or an acquittal

Enquiry by the court into the paying
capacity of the accused before
determining the quantum

of compensation

7. Criteria for determining case
eligibility for compensation is based
on accused’s paying capacity

1.1. Data Collection

For the purpose of our study, eight districts were selected, and responses were
obtained from 55 judges. All the session courts of these eight districts fell under the
purview of this study. For this purpose, the researchers had to obtain permission
from the High Court of Odisha, which was granted after reviewing the questions in
the interview schedule prepared by the researchers. The data has been collected
through personal interviews of the judges using a structured interview schedule.

1.2. Data Analysis

The following methods were employed for the analysis of the data in our study:

1. Qualitative analysis of the judgements of Supreme Courts and High Courts was
conducted to identify the factors considered while granting compensation to the
victims.

2. Descriptive analysis of the variables was performed using the data collected
from courts in the state of Odisha.
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3.The variables collected were mapped against the factors identified in Supreme
Court judgements.

1.3. Hypothesis
Itis hypothesised that compensation laws are implemented in the state of Odisha
in accordance with the judicial precedents set by the Supreme Court.

2. Judicial Responses on Victim Compensation

Despite specific provisions in place for victim compensation that grant wide
discretion to the courts, the factors guiding the exercise of such discretionary
powers have not been addressed much by the statutes. Some of the gaps have
been addressed by the higher courts while dealing with the plight of these victims.
The judiciary in India has made considerable effort to interpret the relevant laws in
accordance with international treaties and agreement.

2.1. Responses of the Judiciary to the Selected Variables

The responses of the judiciary to the selected variables, as evidenced from judicial
decisions and empirical data, have been examined and discussed below under the
following key factors that influence the exercise of discretionary powers in awarding
compensation to victims.

2.1.1. Compensation Provision Applied Liberally

From the provisions enumerated in section 357, it is clearly evident that judges
play an extensive role in the process of granting compensation. Firstly, the judges
have wide discretion in granting compensation when passing a sentence and can
order full or partial payment of the fine. Secondly, judges have discretion to grant
compensation to the victim even in cases where a fine is not included in the sentence.
Additionally, the judges can also make a recommendation for compensation to the
District Legal Services Authority (DLSA) if the trial court finds that the compensation
awarded under section 357 is insufficient for the victim's rehabilitation or where the
case ends in acquittal or discharge and the victim still requires rehabilitation.

Furthermore, the Supreme Court has expressed disappointment that courts do
not apply their legal authority under this section as freely and liberally as could be
expected. When the Punjab and Haryana High Court petitioned the Supreme Court
of India to rule on the legality and propriety of compensation granted under section
357 of the CrPC, the court urged all courts in India to use their discretionary authority
liberally in order to better serve the interests of justice. This authority is designed to
reassure victims that they are not forgotten in the criminal justice system and that
their right to justice shall be upheld.”

' Vibhute, K. I. (1999). Victims of rape and their right to live with human dignity and to be compensat-

ed: Legislative and judicial responses in India. Journal of the Indian Law Institute, 41(2), 222-236.
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There are various judgements of the Supreme Court and high courts of different
states which also give judges wide power to use the compensatory provisions
liberally as illustrated in the case below.

In Ankush Shivaji Gaikwad v. State of Maharashtra,” the Supreme Court emphasised
that, although the court has the discretion to award compensation under 357, it is still
customary for the court to apply its mind in matters of compensation in every criminal
trial and to record its decisions regarding compensation with proper justification.
Further, the Supreme Court observed that even though there have been a series
of judgements regarding compensation, section 357 has been ignored time and
again. The Supreme Court also stressed that the court needs to give a solid reason
for denying the compensation. When deciding the quantum of compensation, the
court must consider the offender’s history and financial situation, then assess the
extent of the loss suffered by the victim and only then strike an appropriate balance
to grant fair compensation.

From the above case analysis, we may conclude that the Supreme Court demands
reason based judgements in every case where compensation is not given, and it also
clearly mentions that the provision for liberal use of the compensation law has been
often ignored by the trial court. There is no doubt from the above discussion that
courts encourage the liberal application of the established provisions in ensuring
justice for victims.

2.1.2. Compensation Orders Given Priority

The precedent set by the Supreme Court, as seen in the above case, unambiguously
indicates that the Court has accorded primacy to the principle of compensation.

The Supreme Court in Hari Krishna & State of Haryana v. Sukhbir Singh® not only
directed all the courts to exercise section 357 liberally but also mandated awarding
adequate compensation in cases where the accused is released on admonition,
probation or even when parties enter into a compromise. Many of the criminal
cases are prematurely concluded due to a compromise between the parties, without
adequately considering the suffering of the victim. Therefore, in light of this, the
Supreme Court ordered the granting of fair and reasonable compensation, taking
into account the facts and circumstances of each case, the nature of the crime, the
veracity of the claim and the paying capacity of the accused.

Apart from the Hari Krishan case, another relevant precedent is State of Madhya
Pradesh (MP) v. Mehtab.” In this case the respondent was found guilty of causing
death through negligence. The Supreme Court held that the accused must give the
deceased person’s heirs a compensation payment of Rs 2 lakh as per his financial

" AIR2013 SC 770.
* AIR 1988 5C 2127.
2 AIR20155C 197.
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capacity, and if this amount is not paid, the accused would undergo rigorous
imprisonment for a period of six months. Furthermore, if the amount fixed is deemed
inadequate, the state is obliged to pay an additional amount u/s 357A. Thus, the
ultimate responsibility for victim restoration in case the accused is unable to pay
rests with the state.”

Baldev Singh v. State of Punjab® is another case where compensation was given
priority over imprisonment. In this instance, the Supreme Court held that an order
of compensation would be more befitting than a sentence of imprisonment.*

From the above case laws, it can be concluded that the Supreme Court has
consistently promoted the liberal application of the compensation law. The main
intention is that the victim should be rehabilitated for the injury received due to
the failure of state machinery to provide protection to its citizens. The court further
ordered compensation even in cases of compromise between the parties. However,
despite the remarkable judgement of the Supreme Court in the HariKrishna case to
compensate the victim of crime under section 357(3), subsequent judgements, such
as Brij Lal v. Prem Chand,” State of U.P. v. Jodh Singh,” State of Mysore v. Tvhappa,” N.B.
Panth v. State”® and Gur Swami v. State,” show a different approach. In these cases, the
Court awarded compensation to the victims of crime only out of the fine amount,
thereby reflecting a more pro-offender stand rather than a pro-victim stand.

2.1.3. Compensation Based on the Paying Capacity of the Accused

When compensation is ordered at the time of judgement under section 357
CrPC, it is mandatory to assess the paying capacity of the accused. The Supreme
Court has emphasised in several cases that an enquiry must precede the granting
of compensation.

In Manohar Singh v. State of Rajasthan and Ors,* for instance, the Supreme Court
clarified that punishing the accused and compensating the victim are two distinct
aspects. While determining compensation, the court must consider certain factors
from the victim’s perspective, including medical and other expenses borne by

Kakkar, J., & Ojha, S. (2009). An analysis of the vanishing point of Indian victim compensation law.
Journal of Indian Law and Society, 2, 313-340.

# AR 1995 SC 593.
* o d.

* AIR19895C 1661.
** AIR 1989 5C 1822.
7 AIR 1962 Mys. 51.
*® AIR1977 SC 892.
*  AIR1995SC1177.
* AIR 2015 SC 266.
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the victim, pain and suffering and loss of earnings due to the crime, as well as the
financial capacity of the accused.

Similarly, in the Ankush Shivaji Gaikward v. State of Maharashtra,” the court held
that an enquiry must be conducted in order to ascertain the paying capacity of the
accused. However, such an enquiry is not required if the accused’s financial capacity
is clearly evident from other sources at the time of trial. Where such information is
not revealed in the trial record, it becomes mandatory for the court to conduct an
enquiry.

In Dilip S. Dahanukar v. Kotak Mahindra Co. Ltd.,”” the Supreme Court again
emphasised the conducting of an enquiry in order to dtermine the paying capacity
of the accused. The court held that the powers under this section must be exercised
liberally and fairly. The amount of fine or compensation must not be excessive.
Certain factors, such as motivation of the offence, the pecuniary gain likely to have
been made by the offender and the means of the accused to pay the fine must be
considered before fixing the amount of compensation. In several other civil law
countries, the prosecutor or another court-appointed person is assigned to assess
the paying capacity of the accused.”

From the above case law analysis, it can be concluded that the true purpose of
section 357 has been recognised by the Supreme Court. Compensation under secti-
on 357 is typically collected from the accused, and imposing a fine or compensation
without knowing the financial condition of the accused could prove futile. Therefore,
knowing the financial capacity of the accused is said to be an important aspect in
granting compensation under section 357, which all courts in India must assess and
consider so as to fully fulfil the fundamental purpose of section 357.

2.1.4. Compensation Determined After Hearing the Accused

In Mangilal v. State of Madhya Pradesh,* the appellant, who had been found guilty
under section 302 IPC,” filed an appeal before the Supreme Court. The Supreme Court
concluded that before awarding compensation under section 357(4), an opportunity
should be given to the accused to present his side of the case. The logical conclusion
drawn from this ruling is that if the appellate court wants to grant compensation, it
must first allow the accused the chance to be heard. This ensures that the necessary
factors, including the necessity to grant compensation, the accused’s financial ability
to pay and other relevant considerations, are duly considered.

> AIR 2013 SC 770.
* AIR 2007 SC 528.
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Srinivasan & Eyre Mathew, 2007.
** AIR 2004 SC 1280.

* Section 302 in the Indian Penal Code, 1860, outlines the punishment for murder. Indian Kanoon. https://

indiankanoon.org/doc/1560742/
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Similarly, in Dharmesh and Anr. v. State of Gujarat,”* the court firstly held that
a judgement should be delivered only after hearing all the arguments and points of
law. Secondly, upon conviction of the accused, the judge must hear the accused on
the question of sentence, unless the accused is released on probation of good conduct
and admonition (sec. 360 CrPC), and only then pass sentence as per the law.

In this context, the Supreme Court in Palaniappa Gounder v. State of Tamil Nadu
and others” further opined that all courts must consider the nature of the crime, the
injury the victim has suffered, the justness of the claim, and the paying capacity of the
accused etc.,, when fixing the quantum of fine or compensation. All of these aspects
related to the accused can only be properly assessed by the court if the accused
is given an opportunity to be heard, which would naturally be post-conviction.
Based on the aforementioned case analysis, the Supreme Court noted that a court
must hear an accused person before determining the amount of compensation, in
accordance with the principles of natural justice.

2.1.5. Default Sentence for Non-Payment of Compensation

When the accused is ordered to pay compensation u/s 357 of CrPC, the provision
itself is silent on the consequences of non-payment of compensation by the accused.
If the compensation amount is not paid and no default sentence is given for non-
payment of compensation, the amount ordered for compensation is of no use and
the very purpose of awarding compensation is undermined.

The following case laws illustrate how the Supreme Court has dealt with this
issue of non-payment of compensation.

In Rachhpal Singh v. State of Punjab,” the Supreme Court held that the High Court
had no material to assess the pecuniary condition of the accused; nevertheless, in
keeping with the objective of section 357, the Court considered the case fit for granting
compensation. Moreover, upon considering the materials on record, the Court also
found the appellants reasonably affluent to pay the compensation, although it reduced
the amount from Rs. 2 lakhs to Rs. 1 lakh each. In this case, the Supreme Court held
that the High Court had ordered compensation and also a default sentence in lieu of
compensation without assessing the financial capacity of the accused. Therefore, the
Supreme Court directed that, in such cases, courts must ensure the accused’s financial
capacity before fixing both the compensation and default sentence.

In the case of K. A. Abbas H.S.A. v. Sabu Joseph® also, the Supreme Court imposed
a default sentence in case of non-payment of compensation under section 357(3)
of the CrPC. It further observed by the Court that:

*  Criminal Appeal No. 432 of 2021 (arising out of SLP (Crl) No. 673/2021).
¥ AIR1977SC 1323.

**  AIR 2002 SC 2710.

* Criminal Appeal No. 1052 of 2010.
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The whole purpose of the provision is to accommodate the interests of the
victims in the criminal justice system. Sometimes the situation becomes such
that there is no purpose is served by keeping a person behind bars. Instead
directing the accused to pay an amount of compensation to the victim or
affected party can ensure delivery of total justice.

In both Hari Singh v. Sukhbir Singh® and Balraj v. State of UP,"" the Supreme
Court held that all courts are open to impose a default sentence on non-payment
of compensation under section 357(3) of the CrPC after taking into consideration
certain factors when passing an order of compensation where a fine is not part of
the convict’s sentence. First and foremost, the amount of compensation must be
reasonable and appropriate, considering the particular facts and circumstances of
each instance. Additionally, while calculating the amount of compensation, the type
of offence committed the veracity of the victim’s claim and the accused’s financial
situation might all be taken into account.

When there are multiple accused, they are directed to pay equal amounts
of compensation unless there is considerable disparity in their ability to pay.
Furthermore, the court may also pass permit making payments on an instalment
basis. Lastly, the court has the authority to enforce the order by imposing a penalty for
nonpayment.” It is well established that section 357(3) CrPC allows for the imposition
of imprisonment for failure to pay reparation. This provision aims to uphold victims’
rights within the criminal justice system. In some situations, compensation may
better serve the interests of justice than detention, since the accused may still evade
payment in the absence of a default sentence, and imposing an additional fine would
prove impractical. Therefore, to guarantee meaningful enforcement and to prevent
defeating the intent of the provision, courts must take into account the accused’s
financial situation when granting compensation.

2.1.6. Compensation in Cases of Acquittal
It has been clearly mentioned in section 357A of the CrPC that the victim can
receive compensation even in the event of an acquittal. The primary objective of the
provision is that the victim should be rehabilitated irrespective of whether there is
a discharge or an acquittal.
In the case of Suresh and Anr. v. State of Haryana,” the Supreme Court underlined
this objective of section 357A of the CrPC as under:
The object and purpose of Section 357A CrPC s to enable the court to direct
the state to pay compensation to the victim where the compensation under

“ AIR 1988 5C 2127.
1 AIR 1995 SC 1935.
42

Dattu, H. A. (2010). K. A. Abbas H. S. A. v. Sabu Joseph Anr., Supreme Court of India (pp. 1-11). Indian Kanoon.
# AIR 2015 SC 227, Criminal Appeal No. 420 of 2012.
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section 357 of the CrPCis not adequate for where the case ended in acquittal
or discharge and the victim is required to be rehabilitated.

As the higher courts in India have delivered a number of landmark decisions
with regard to compensation to make the compensation law more effective, the
lower courts in India are mandated to follow the decisions given by the Supreme
Court; only then, in the true sense, can victim restoration through compensation be
realised. To examine the ground realities of whether lower courts are implementing
the provisions of compensation in line with the CrPC and following the rules made
by the Supreme Court or not, an empirical study was conducted by interviewing
various judges in the state of Odisha in the eastern part of India.

3. Practices of the Trial Courts in Awarding Compensation:
Evidence from an Empirical Study in the State of Odisha

The Supreme Court and the provisions discussed so far clearly indicate the
practices that lower courts are expected to follow while granting compensation
to the victims of crime. The frequency distribution below illustrates the practices
actually observed by the lower courts in the state of Odisha.

Table 2: Use of compensation provision set by the Supreme Court

Ratio given Variable Judges’ responses > &
by courts § g
Court should use |Suo motu g g
the compensation | compensation granted s Q
provision liberally |in the last ten years
More than 50% 4 73
of the cases
Less than 50% 16 29.1
of the cases
In all cases that 14 255
ended in conviction
In no cases 3 5.5
No case experience 1 1.8
Never had arelevant | 10 18.2
case
Percentage/data not 2 3.6
available
Recommended 5 9.1
to the DLSA
Total 55 | 100.0
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From the above table, we can see that only 29.1% of the judges grant
compensation in less than 50% of the cases they have decided. This means that they
use the power granted to them by the statute only rarely. In addition, 25.5% of the
judges responded that they grant compensation only in cases of conviction, even
though the statute allows compensation to be granted at the time of judgement
even in cases of acquittal. Only 7.3% of the total judges grant compensation in more
than 50% of the cases. Furthermore, 5.5% of the judges admitted having tried such
cases but did not grant compensation at the time of judgement. It is therefore clear
that, contrary to the intention of the legislature and the mandates of the Supreme
Court, this provision is used by the judges only in a limited number of cases.

Table 3: Compensation orders given priority

Ratio given by courts | Variable Judges’ responses g %
v
Adequate In what kind 3 ‘;,E,
compensation should | of cases do :,:’ g
be given to the you not award o
victim even in case of | compensation
compromise
Where the victim 2 3.6
contributed to the
offence
In less serious cases 25 455
and if the victim/witness
is hostile
In cases of acquittal 16 | 29.1
In cases of compromise 1 1.8
When there is inadequate | 1 1.8
evidence
Depends on case-specific 1 1.8
factors
Mistake of fact 3 5.5
Unanswered 5 9.1
Total 54 | 98.2
System 1 1.8
Total 55 |100.0

Most judges (45.5%) stated that the victim turns hostile in the majority of cases,
and that in such situations, they do not award compensation. Additionally, in less
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serious cases, compensation is usually not given. A number of judges opined that
the victim turning hostile is a very common occurrence. Further, 29.1% of the judges
reported that they do not grant compensation in cases of acquittal. Some judges
mentioned that they do not grant compensation in the event of a compromise
between the parties, although this number is very small. However, the Supreme
Court has clearly stated several times that even in cases of compromise, the victim
is to be compensated, as he or she has suffered a loss due to the act of the accused.
In a few cases, compensation is not awarded when there is inadequate evidence or
a mistake of fact.

Table 4: Compensation based on the paying capacity of the accused

Ratio given by Variable Sub- Judges’ ) s
courts variable responses ] g
Paying capacity Cases By the ?',' g
of the accused eligible for impact on e Q
to be considered | compensation | the victim
before fixing
the quantum of
compensation
Yes 50 | 90.9
No 2 3.6
Situation 3 5.5
for granting
compensation
did not arise
Total 55 |100.0
By the
paying
capacity
of the
accused
Yes 16 | 29.1
No 36 | 65.5
Situation 3 55
for granting
compensation
did not arise
Total 55 |100.0
By the
gravity of
the offence
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Yes 50 | 90.9
No 2 3.6
Situation 3 5.5

for granting
compensation

did not arise

Total 55 |100.0
By the Yes 33 | 60.0
impact on
the society

No 19 | 345

Situation 3 5.5

for granting
compensation
did not arise
Total 55 [100.0

According to the above table, the majority of the judges, i.e. 90.9% of the judges,
grant compensation based on the impact on the victim. This indicates that the victim
is given priority when determining whether the case is eligible for compensation
or not.

Furthermore, the table shows that 29.1% of the judges consider the paying
capacity of the judges, whereas 65.5% of the total judges do not take it into account.
However, the statutory rule is that the paying capacity of the accused should be
a considering factor in granting compensation, as the compensation amount s to be
collected from the accused. The Supreme Court in various cases, as discussed above,
has directed lower courts to make this an important consideration while granting
compensation and has even ordered that an enquiry into the paying capacity of
the accused must be conducted, particularly when it is not clear at the time of trial.
Unfortunately, most judges still ignore this aspect while granting compensation.

Itis also concluded that 90.9% of the judges consider the gravity of the offence
as a significant factor for granting compensation. Only 3.3% of the judges did not
consider it as a factor for granting compensation and also did not provide any specific
reason for neglecting to consider it.

An additional 60% of the judges responded that impact on the society is a relevant
factor for granting compensation, whereas 34.5% of the judges did not consider this
factor in granting compensation.
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Table 5: Compensation determined after hearing the accused

Ratio given Variable Judges’ Frequency | Percentage
by courts responses
Accused must | Whether accused
be heard before |is heard before
determining the | determining the amount
guantum of compensation
Yes 31 56.4
No 24 43.6
Total 55 100.0

The table above shows that 56.4% of the judges hear the accused before fixing
the amount of compensation, while 43.6% of the judges do not hear the accused
before fixing the quantum of compensation. The Supreme Court has repeatedly
given decisions in this regard that the accused should be heard as per the principles
of natural justice before compensation is decided. Yet, the majority of the judges do
not hear the accused and are also often ignorant about the decisions given by the
Supreme Court in this context.

Some judges also opined that they do not hear the accused directly regarding
compensation but instead study the case files to infer whether the accused is
able to pay. However, none reported conducting any enquiry into the economic
background of the offender, despite explicit directions from the Supreme Court in
multiple cases.

Other judges responded that they hear the accused only in warrant cases and
not in summons cases. Some judges explained that the accused is usually heard
at the time of sentencing which addresses this matter of hearing the accused;
however, this hearing typically addresses the overall case rather than the issue
of compensation specifically. A few judges reported that in order to ascertain the
economic background, they simply ask a few indirect questions.

Table 6: Default sentence for non-payment of compensation

Variable

Whether
imprisonment

is imposed on

the accused for
default in payment
of compensation
ordered u/s 357(3)

Ratio given by courts Frequency | Percentage

Imposition

of default sentence for
non-payment

of compensation
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Yes 17 309
No 32 10.9
Never 6 58.2
come

across

such

a situation

Total 55 100.0

The above table reveals that 58.2% of the judges do not impose a default sentence
upon non-payment of compensation, while 30.9% of the judges do. Once again, the
Supreme Court has clearly mentioned that a default sentence should be given to
the accused in cases of non-payment of compensation. However, most of the judges
interviewed believed that a default sentence can only be given for non-payment of
a fine and not for non-payment of compensation. They were largely ignorant about
the decisions of the Supreme Court in connection to this provision.

Table 7: Compensation in cases of acquittal

Ratio given Variable Judges’ Frequency | Percentage
by courts responses
Adequate Whether

amount should |recommendation
be given to the |tothe DLSA is made
victimin cases |in cases of acquittal

of acquittal
Mostly 2 3.6
Sometimes 13 23.6
Never 31 56.4
Not tried 2 3.6
Never 7 12.7
recommended
Total 55 100.0

From the above table, it is revealed that 56.4% of the judges never recommend
compensation in cases of acquittal. The field investigation conducted further reveals
that in practice, judges generally do not recommend the matter to the DLSA either in
cases of acquittal. Only in cases of conviction is such a matter forwarded to the DLSA for
compensation. About 23.6% of the judges recommended the matter for compensation
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to the DLSA in cases of acquittal, while 12.7% of the judges reported that they never
make such recommendations for compensation in instances of acquittal.

These data clearly demonstrate that despite the explicit provision in section
357A of the CrPC regarding recommending compensation to the DLSA, as well
as the reinforcement of this provision by the Supreme Court in its various rulings,
judges neglect to recommend compensation to the DLSA in cases of acquittal, even
when the trial court determines that the compensation awarded under section 357
is clearly inadequate for the victim'’s rehabilitation.

Conclusion

Previously the CrPC did not contain any special law for rendering justice to the
victims through compensation. However, following the 2009 amendment and the
establishment of Victim Compensation Schemes in various states, some solace was
extended to the victims. Nevertheless, to date, there is no such special law in India
that provides an exhaustive framework on victim compensation. In the absence of
such legislation, the Supreme Court has taken various positive actions to protect the
rights of the victims. By adopting the concept of restorative justice, the Court has
awarded compensation or restitution, leading to a notable increase in the amount
of compensation granted to the victims in various cases.

In order for these victim compensation reforms to be truly effective, the judiciary
must become more sensitised. While the policy of the criminal justice system is
becoming more victim-orientated and some positive steps have been taken through
various amendments and judgements, loopholes persist in implementation. The
judges must not only be highly efficient in their understanding of the laws in
place but also understand the true meaning of providing justice to victims. The
victims must not be at the mercy of the judge, rather it is pertinent to convert the
compensatory provisions into a legal mandate so that judges cannot misuse their
discretionary power in granting justice.

It has been further observed from the above analysis that the judges in the state
of Odisha are often not even aware of the decisions of the Supreme Court regarding
victim compensation, with a stereotypical approach still prevailing in the justice
system. Further, there is no standard technique applied for granting compensation.
The judges keep no record or provide reasons in cases where compensation has
not been granted. In practice, granting compensation mostly depends upon the
paying capacity of the accused, when in fact the unfortunate reality is that there is
little scope for ascertaining the economic condition of the accused. The court makes
no effort to determine the economic background. Therefore, in this situation, as is
common, it is practically not even possible for the accused to pay compensation
as prescribed by law, and only a very small number of cases result in successfully
enforced compensation orders.
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This study also highlighted that judges in Odisha, in the majority of instances,
simply conclude that it is not practically possible to know the paying capacity of
the accused, nor do they consider conducting an enquiry, as they believe it is not
a requirement under the provision. As a result, the Supreme Court’s decisions in
this regard remain largely unimplemented. Our field observation confirms that
section 357 is among the most underutilised provisions. In some instances, rather
than granting compensation directly under section 357 CrPC, the courts prefer to
recommend the matter to the DLSA, their reason being that in most of the cases they
handle, the accused persons come from low economic backgrounds. They claimed
that even if they were to order compensation, the amount is often not practically
feasible to collect, and there have been several instances where the accused has
failed to pay the fine amount as well, which is owed to the government.

On the question of imposing a default sentence for non-payment of compensation,
the Supreme Court has clearly stated time and again that a default sentence should
be given in cases of non-payment of compensation. Yet, the sad reality is that no
court in Odisha consistently imposes default sentences in cases of non-payment of
compensation. It can thus be concluded that the judges in Odisha are not following
a uniform pattern in granting compensation. Some judges approach the problem
from a historical perspective, others from a philosophical viewpoint and still others
from the standpoint of social utility. Based on the findings the hypothesis that
“Compensation laws are implemented in the state of Odisha in accordance with
the judicial precedents set by the Supreme Court of india” is disproved. The study
reveals that in practice, the implementation of victim compensation laws in the
state of Odisha does not allign with the standards or practices established by the
Supreme Court.

Based on the findings of the study, the following recommendations are suggested:

1. Amend the CrPC to bring about more clarity on the substantive right of victims
to receive compensation. Additionally, judges in the lower judiciary should be more
sensitised when handling compensation matters.

2. Clearly outline the legal requirements to standardise the amount of compen-
sation based on the type of crime and its detrimental impact on the victim rather
than leaving it entirely to the discretion of the courts.

3. Establish a formal methodology for assessing victim impact so as to ensure
consistency, transparency and impartiality in dealing with cases, including awarding
compensation.”

4. Develop standardised methodologies for determining the appropriate level
of compensation or establish electronic databases that can consider and calculate
the economic standing of defendants.

Bajpai & Gauba, 2016.
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5. Based on previous court rulings, create and publish compensation tables or
charts organized according to the nature and gravity of the offence, financial damage
and other such factors that the Supreme Court deems relevant. These can serve as
standards to encourage uniformity and certainty in awarding victim compensation.

While the CrPC and Supreme Court rulings provide a robust framework for
victim compensation, this study demonstrates that inconsistent practices in lower
courts, gaps in implementation and a lack of overall judicial awareness impede
the effective restoration of victims. These findings underscore the urgent need for
enhanced judicial sensitisation, explicit legislative clarity and greater standardisation
of procedures—particularly at the lower court levels-to ensure that victims receive
meaningful and timely justice.
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Abstract. The article describes the key legislative initiatives on the rights of
indigenous small-numbered peoples of Russia introduced in the period from the 1990s
t0 2024.The adoption of the new democratic Constitution of Russia in 1993 instigated
the development of indigenous people’s rights and their guarantees introduced by
the Article 69 aimed to protect indigenous peoples’ ethnocultural identity. At the
same time, basic federal laws in the field of indigenous communities’self-government
and traditional environmental management appeared only in the early 2000s.
However, a broad public and parliamentary discussion took place continuously, which
characterizes Russia as one of the most advanced jurisdictions in the world in the field
of guarantees of the indigenous communities'rights. This study provides an overview
of 37 bills on the rights of the indigenous population of Russia.

CraTbA NOCBALEHa Ba)KHENLWMM 3aKOHOAATENIbHbIM UHMLMATUBAM MO NpaBam
KOPEHHbIX ManouyncneHHbIx Hapogo CeBepa Poccum B nepuog ¢ 1990-x no 2024 .
[NonHoueHHoe cTaHOBMEHMe NPABOBOrO MHCTUTYTa FAPaHTUIN MPaB KOPEHHbIX Mano-
UMCNIEHHbIX HAPOAOB HAaYaN0Ch C NPUHATMA HOBOW iIeMOKpaTUyeckon KoHCcTnTyumm
Poccnm 1993 r.,, KoTopas B cTaTbe 69 NPAMO 3aKpeniAeT KOHCTUTYLIMOHHbIE rapaHTUN
npas aboprreHHOro HaceneHns Ha 3aLKTy CBOeN STHOKYNLTYPHOM CaMOObITHOCTH.
BmecTe c Tem 6a3oBble dpefiepanbHble 3aKOHbI B 00/1aCTy O6LUHHOIO caMoynpaBie-
HUA 1 TPAQULMOHHOIO NPMPOJONOJb30BaHNA MOABUINCH LWL B Hayane 2000-x rr.
Tem He MeHee WPOoKas 0bLLeCTBEHHAA U MAPSIAMEHTCKAs ANCKYCCUA BeNTacb MPaKTH-
YecCKn HenpepbIBHO, IMEHHO MO3TOMY B HacTosALLee BpeMa Poccna ABNAETCA OgHOM
13 CaMblX NepeAoBbIX CTPaH B M1pe B 0611aCT HOPMATVBHOIO 3aKpernieHnA rapaH-
TUI NPaB KOPeHHbIX coobLlecTB. B faHHOM nccnefoBaHuy npeacTaBieH 0630p Ha
37 3aKOHOMPOEKTOB MO NpaBam abopurreHHoro HaceneHusa Poccun.

Keywords: legislative process; indigenous peoples; Russia; parliament.

KnioueBble cnoBa: 3aKoHOAaTeNbHbIN npouecc; KopeHHble Hapoabl; Poccus;
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I. Introduction
BBepgeHune

3aKkoHopaTeNbHble HOBENJIbI B 001aCTV STHOHALMOHANBHOWN NOMUTUKN MOXHO
oTcneauTb Ha oduumanbHoMm cante focynapcteeHHomn lymbl OeepanbHoro Cobpa-
Hua Poccniickon Oepepaumn. laxke eCnm 370 3aKOHOMPOEKT, a He NPUHATbIN defe-
pasibHbI 3aKOH, TEM HE MeHee MOXKHO BbICTPOUTb LIEMOYUKY akTyasbHbIX AN obLye-
CTBa Npobnem, KoTopble, Tak UK MHave, GUryprpoBani BO BHYTPUMNONUTUYECKON
nosecTke Poccnm Ha npoTaxkeHun nocnegHux 30 nert.

lMonck no KnoyeBbIM COBaM, CBA3AHHbIM C TEMaTUKOM NPaBOBOro cTaTyca
1 3aLMTbl NPaB KOPEHHbIX MAaNoYCNeHHbIX HAPOAOB, NOKa3an Hamymne He MeHee
37 3aKOHOMPOEKTOB, YaCTb U3 KOTOPbIX Nonyynna opopmneHune B KauecTse NosHo-
LeHHoro defiepaibHOro 3akoHa.

Komnnekc BONpocoB, KOTopble NPeAcToAno pelaTh 3aKkoHodatenam B Poccuuy,
[OCTAaTOYHO BHyLWwTeneH. OH BKIOYAET B Ce651 TaKMe TeMbI, KakK:

— NPaBOBOW CTATYC «KOPEHHbIX» N <HEKOPEHHbIX» HAPOAOB;

— HEeNocpeaCTBEHHO KOHCTUTYLIMOHHbIE rapaHTMM NPaB KOPEeHHbIX HApOJoB;

— NPaBOBOW CTaTyC «MHAUTEHHbIX/aboPUreHHbIX OOLLMHY;

— «3THUYECKUI NacnopT» ANA yCTaHOBNeHNA 6eHedULMapOB KOHCTUTYLMOH-
HbIX rapaHTui;

— «TePPUTOPUM TPAANLNOHHOIO NPUPOLOMNONb30BaAHUA» Kak 0COObIN BM — «OCO-
60 oxpaHAeMbIX NPUPOLHbIX TEPPUTOPUINY;

— KMHAUTEHHble OOLWUHBI» N «TeppuUTOopManbHoe 06LLeCTBEHHOe caMoynpaB-
neHme»;

— n3bupaTenbHble NpaBa 1 rapaHTUN NpPaB KOPEHHbIX HAPOA0B;

— BOMPOCHI O COOTHOLIEHWNM CTaTyCa U MNOIHOMOYMIA PernMoHanbHbIX BlacTeln
N MHOWFEHHbIX OOLWH;

— MPABOBbIE HIDAHCbI «aJILTEPHATUBHOW IPaXKAAHCKON CNy>KObl» ANA UL, 13 YNC-
Na KOPEHHOro HaceneHus;

— «3THUYECKMEe KBOTbI» A/ peann3aunmv npeacTaBuTeNIbCTBa B PermoHasnbHbIX
«napnameHTax»;

— «3THONOrMYEeCKan SKCNepTn3a» Kak oLeHKa BIMAHMA UHOYCTPUAnbHOro npo-
€KTa Ha KynbTypy, Tpaguumm 1 o6bluan KOPeHHbIX O6LLH;

— 3eMefibHble NPaBa KOPEHHbIX MasioYMCeHHbIX HAPOAOB;
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— 0Ccobble «abopureHHbIe» rAapaHTUN Ha briopecypchbl;

— «COBETbI MPeCTaBUTENE» KOPEHHBIX HAPOZOB MPY rMaBax MyHULMNANUTETOB Kak
rapaHTUA NPUHATMA YNPaBAeHYECKMX PELLEHNI B MHTepecax KOPEHHOIo HaceNeHus;

— «coLmanbHas NeHcUsa» 1 pacluMpeHne cnmncka beHeduLIMapoB Ha ee NosyyeHue;

— NpUopuTeTHaA rocyAapCcTBEHHAA NOAAEPHKKA «KKOUEBHMKAM;

— «abopUreHHbIN peecTp» Kak MHCTPYMEHT CTaTUCTUYECKOTO yUeTa 6eHeduum-
apOB KOHCTUTYLIMOHHbIX rapaHTUi;

- 3anpeT Ha NCKIoYeHe KOPeHHOro Hapoaa 13 EgMHoro npaBuTenbCTBEHHOMO
nepeyHs;

- «TPaANLMOHHOE Pbi6GOIOBCTBOY;

— «TpagnLUMOHHaA OXoTa» U T.4.

BakHO 06paTWTb BHUMaAHWE, YTO 3TO AANIEKO HE BCE BOMPOCHI, OTHOCALMECA
K «<3THUUYECKUM» N «KYJIbTYPHbIM NMpaBam» abopUreHHbIX COOOLLECTB, OfHAKO OHM
boKycnpyoT BHYMaHMe Ha Hanbosee BaXHbIX MONUTUKO-MPABOBbIX U COLMaNbHbIX
npotLieccax B KOHTEKCTe 3aKOHOTBOPYECKOWN MbIC/IN OTeYeCTBEHHbIX MapnameHTa-
puveB 3a nocnefgHve gecATuneTums.

HeobxoanMo oTMETUTb, UTO B paMKax NMOArOTOBKU aHaNUTMYECKOW CTaTby 1 y06-
CTBa BOCMPUATUA TEKCTA, @ TakXKe C YYeTOM AOKTPUHbI NPaBa «KOPEHHOW HapOay»,
«KOPEHHOW MaNoYMCNEHHbIN HAPOa», «abOPUreHHbIA/UHAUTEHHbI HAPOA» 1 aHa-
NOTMYHblE TEPMWHbI NCMOJIb30BaINCh Kak CUHOHMMBbI.

Il. Methodology
MeTogonorua

B cTtaTbe ncnonb3yotca obLivie MeTofbl Y IPUHLMIMbI HAYYHOTO NO3HaHUsA (npe-
XAe BCero B paMKax MofnTUYECKON 1 NPaBOBOWN HayKN):

— CUCTEMHO-CTPYKTYPHbI METOZ, KOTOPbI MO3BOAM NPOaHanv3npoBaTh 0oLy
CTPYKTYpPY COBPEMEHHOW POCCUICKOW MNOIUTUKM B 06/1aCTM 3aLLMTbI NMPaB KOPEHHbIX
ManoyYncneHHbIX HAPOAOB, OTPAXKEHHOW B 3aKOHOAATENbHOM MnpoLecce;

- dopManbHO-IOPUANYECKNA METOS, C MOMOLLbI0 KOTOpOro 6binn obpaboTa-
Hbl M NPOaHaNN3NPOBaHbl 3aKOHOMPOEKTbI MO PesieBaHTHONM TeMaTuKe B nepuog
c 1990-x no 2024 r.;

— MeToAbl aHasM3a U CUHTE3a, KOTOoPble MO3BONAN CGOPMUPOBATb aHANUTHYe-
CK1IA 0630p MO KJTIOUEBbIM NAEAM 3aKOHOMPOEKTHOWN AeATeNIbHOCTY POCCUMIACKOTO
napnameHTa 3a nocnefHvie 30 neT B 061acT STHOMONUTUKM U FrapaHTUN NpaB KOpPeH-
HbIX ManOYNCNIEHHbIX HAPOJOB;

— KOMMapaTMBHbIN MeTo, KOTOPbIA MOMOT NpOoCneanTb B3aMMOCBA3b POCCUN-
CKOW BHYTPEHHe NONNTMKM B 0611aCTh STHUYECKUX NPaB C 3apyOeXKHbIM OMbITOM.

Llenb nccneposaHma — BbiABAEHNE OCHOBHbIX TPEHLOB roCyapCTBEHHOWN NOnu-
TUKM MO 3aLmTe NpaB KOPEHHbIX MasloYMCIIeHHbIX HapodoB 3a nocnefHue 30 ner.

O6beKT nccnefoBaHNA — COBOKYMHOCTb OOLLECTBEHHbIX OTHOLLEHWIA, CBA3AHHbIX
C «abopureHHbIMU NpaBaMm»,

MpeameT nccnenoBaHna — degepasnbHble 3aKOHOMPOEKTbI, HAyUYHas nuTepaTypa.
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lll. Review of Research Articles related to Legal and Political Spheres
on Current Legal Initiatives in Russia and Abroad
0630p Hay4HbIX NyGNuKauuii B 3apy6eXKHOl 1 pOCCUIICKOI NPaBOBO
1 noAuTMYecKoli cpepe No akTyanbHbIM NPaBOBbIM MHULMATIBaM

0630p 3apy6eXHON N OTEUECTBEHHON HayUYHOW NnTepaTypbl NOCHeHero fecs-
TUNETUA MO PesIeBaHTHOW NPobieMaTnKe No3BOMSET CAeNnaTb BbiBOg 0 GeHOMEHab-
HOW CXOXKeCTV GONbLUMHCTBA NPOGSIEM B HayKe U MPAKTVIKE B OTHOLLUEHWY KOPEH-
HbIX HaPOJOB BHE 3aBUCMMOCTY OT reorpadryeckoro NnooXKeHMA 1 NOIUTNYECKOTO
peXrMa KOHKPEeTHOW CTpaHbl. DTO NpeXxae BCero Takme BOMpOCh!, Kak:

— «abopurreHHoe YNEeHCTBO» U «MAEHTUPUKALMA B KAUeCTBE MHAUTEHA» Ha UHAW-
BVAYaNbHOM M KONNEKTUBHOM YPOBHAX (Ha npumepe OuHnaHgun)';

— NPYMEHMMOCTb MeXAYHapPOAHbIX CTAaHAAPTOB MO 3alyMTe 3eMesibHbIX NpaB
KOPEHHbIX HAPOAO0B B CTPaHax, KOTopble He paTuduLMpoBany KOHBeHUN Mexay-
HapOAHOW opraHM3auny Tpyaa no AaHHOMY BONpocCy (B yacTHocTu, IHaoHe3nA)?;

- «abopureHHble NpaBa» Ha BOAHbIe PeCYPChl 1 JOCTYM K BOAHbIM OObeKTam’;

— yueT «abopuUreHHbIX MNpaB» NPU OKazaHUW MeAULMHCKMX YCIyr (Ha npumepe
KaHagb!)*;

— MPaBO Ha «KYNbTYPHYI CaMOObITHOCTb» KOPEHHbIX HAPOAOB U ANCKYCCUSA
O «KYJIbTYPHOW FrereMoH1» 6OMbLINX STHOKYJIbTYPHbIX COOOLLEeCTB’;

- npobnemMaTnKa 3aKpenneHna KOHCTUTYLIMOHHbIX FapaHTWiA NPaB KOPEHHbIX
HapOJOB B OCHOBOMOJAraLMX PUANYECKNX akTax rocygapcTea (Ha npumepe
AscTpanun)®;

— KOMMapaTUBHbIM aHann3 KOHCTUTYLMOHHOMO 3aKpenneHna rapaHTuii npas
KOPEHHbIX HAPOA0B B ABYX Pa3/INUYHbIX MO CBOEMY NCTOPUYECKOMY Pa3BUTUIO OPUC-
ANKUMAX: Ha npumepe Asctpanumn, HoBon 3enaHaun, KaHagbl — ¢ OQHOM CTOPOHDI,
a Takke bonueun n SkBagope — c opyrow’;

Sarivaara, E., Maatta, K., & Uusiautti, S. (2013). Who is indigenous? Definition of indigeneity. European
Scientific Journal. Special Edition, 1, 369-378.

Fahmi, C., & Siddig Armia, M. (2022). Protecting indigenous collective land property in Indonesia under
international human rights norms. Journal of Southeast Asian Human Rights, 6(1), 1-25.

Gupta, J,, Hildering, A., & Misiedjan, D. (2014). Indigenous people’s right to water under international
law: A legal pluralism perspective. Current Opinion in Environmental Sustainability, 11, 26-33.

Nelson, S. E., & Wilson, K. (2021). Rights and health versus rights to health: Bringing indigenous peo-
ples’legal rights into the spaces of health care services. Political Geography, 85, 102311.

Kulwinder, S. G. (2021). Right to cultural identity of indigenous peoples under international human rights
law. SSRN. https://ssrn.com/abstract=4637001. https://doi.org/10.2139/s5rn.4637001

Abimbola, S., Lo, S. N., & Stewart, P. (2023). Enshrining a first nations voice to Australian parliament will
advance global health equity. The Lancet. Global Health, 11(12), E1844-E1846.

Gussen, B. F. (2017). A comparative analysis if constitutional recognition of aboriginal peoples. Mel-
bourne University Law Review, 40(3), 867-904.
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— OLleHKa COo3[jaHus poccuiickoro peflepanbHOro «abopureHHoOro peectpa» ans
yuyeTa KOPEHHbIX MaJIOUMCIEHHbIX HAPOAOB®;

— BOMPOCbI TEOPETNYECKOTO OCMbIC/IEHMS NPABOBOW NPUPOAbI «aboPUreHHbIX
npas» Ha Pa3fINUHbIX YPOBHAX OOLLECTBEHHO-MONUTUYECKOrO PerynmpoBaHus’;

— BOMPOChI «HaTypanu3aLmm» KOPeHHbIX HAPOJOB B CUCTEME FOCYAaPCTBEHHOM
pervucTpaumy Npv NofyYeHnn rpaxaaHcTea’’

— OLIeHKa CTEMEHM «KYJIbTYPHOI M3MEHUMBOCTW» TATUHOAMEPUKAHCKMX NHAEN-
LieB NMOCJIe KOHTaKTa ¢ 6enbiMi KoJIoHM3aTopamn'’;

- pudpdepeHymaLma NoaxonoB B 061acTV 34paBOOXPAHEHNA B OTHOLIEHUN
KOPEHHbIX HapPOJOB C YYeTOM PACOBbIX N STHUYECKMX XapaKTepucTuk';

- bopMUpOBaHME «NETUTUMHON MOAENM» NOINTUYECKOrO NPeaCcTaBUTe/IbCTBA
KOPEHHbIX HAPOLOB, COCTOALLEN 13 Tpex 6a30BbIX 1EMEHTOB: NPU3HAHMSA, 3aLLK-
Tbl U AEKOSIOHM3aunn®;

— BOMPOCHI «<METOLOSOMMN NAEHTUPUKALMM KOPEHHBIX HAPOLAOBY (Ha Npume-
pe AscTtpanuu, bpasnnun, Kanagbl, Hoson 3enangum n CoegnHeHHbix LtaTtos
Amepukn)';

— B/IMAH/E MEXaHN3MOB «3THUYECKOTO KBOTMPOBAHUA» Ha «3aKoHoJaTeslbHoe
pa3Hoobpasue» (Ha Nnpumepe 11 cTpaH A3MaTcKo-TXOOKEeaHCKOro permoHa)’;

— «reHAepHble STHUYECKME KBOTbI» B LieNIAX 3aLMTbl NPeACcTaBUTeNIbCTBA XKeH-
LMH U3 YMCa abopUreHHbIX OOLMH B MPeACTaBUTENbHbIX OPraHax rocyapCTBEH-
HOW BacTn';

Fondahl, G, Filippova, V., & Savvinova, A. (2023). Introducing a registry of indigenous persons in Rus-
sia: Rationale and challenges. Space Population Societies, 2020/1-2.

Fuentes, C. A., & Fernandez, J. E. (2022). The four worlds of recognition of indigenous rights. Journal
of Ethnic and Migration Studies, 48(13), 3202-3220.

Van Genugten, W., Meijknecht, A., & Rombouts, B. (2014). Stateless indigenous people(s): The right
to a nationality, including their own. Tilburg Law Review, 19(1-2), 98-107.

Espin-Ledn, A., Jimeno-Morenilla, M. L., Pertegal-Felices, A., & Lopez, J. A. (2019). Identification of
factors of indigenous ethnic identity: A case study on the Waorani Amazonian ethnicity. Research &
Innovation Forum, 515-524.

Gartner, D. R., Maples, C., Nash, M., & Howard-Bobiwash, H. (2023). Misracialization of indigenous
people in population health and mortality studies: A scoping review to establish promising practic-
es. Epidemiologic Reviews, 45(1), 63-81.

Williams, M., & Schertzer, R. (2019). Is indigeneity like ethnicity? Theorizing and assessing models of
indigenous political representation. Canadian Journal of Political Science, 52(4), 677-696.

Madden, R., Coleman, C. E., Mashford-Pringle, A., & Connolly, M. (2019). Indigenous identification:
Past, present and a possible future. Statistical Journal of the IAOS, 35(10040), 1-5.

Tan, N., & Preece, C. (2022). Ethnic quotas, political representation and equity in Asia Pacific. Journal
of Representative Democracy, 58(3), 347-371.

Hughes, M. M. (2018). The combination of gender and ethnic quotas in electoral politics. In Gender
parity and multicultural feminism: Towards a new synthesis (pp. 97-118). Oxford University Press.
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— MPO6GIEMbI «ITHUYECKOW MHTErPaLMK» U «MOSINTUYECKOrO NPeACcTaBUTEIbCTBA»
KOPEeHHbIX HapoaoB";

— TeopPeTMYECKOE OCMbICTIEHME NOHATUS «3THMYECKAA AEMOKPATUA» B KOHTEKCTE
NPUMEHeHNA «3THUYECKUX KBOT» B Map/laMeHTCKON cucTemMe rocygapcrea’®;

— pa3rpaHnyeHvie NOHATUN «CaMOynpaBaeHNe», <ynpaBaeHne», KaBTOHOMMSA,
«camoonpeaeneHne»”;

- «abopureHHoe camoyrnpasseHne» B ABcTpanuinckon Qegepaunn®;

- NpakKTUYecKne BonpocChl Y NPob6ieMbl «3THONOMMUYECKON SKCNepTM3bl» (Ha Npu-
mepe Pecny6onukm Caxa (AkyTtna))*?;

— npobnembl OTCYTCTBUA eANHON METOAONIOMMU NPOBEAEHUSA «ITHONIOTMYECKON
3KCnepTr3bl» Ha ypoBHe defepaunn®;

— AUCKYCCUA OTHOCUTENbHO 3eMeNbHbIX NPaB KOYEBHUKOB 13 YNCa KOPEHHbIX
HapogoB™,;

— 3emMesibHble MpaBa «KOYEBbIX» U «OCeasibiX» abopureHoB: Nnpobnema pasrpa-
HUYeHUA™;

- NpUKnagHon xapaktep KoHBeHUUW 0 NMKBuaauum Bcex GopmM pacoBoit anc-
KPUMUHALMY B OTHOLUEHUN 3eMENbHbIX MPaB KOYEBHWKOB 13 Yncsia abopureHHo-
ro HaceneHmsa™;

- npobnema ypaBHVBaHMSA [BYX KaTErOPUI «3THOC OOLLECTBY — KKOPEHHBIX MaJio-
UYNCNEHHBIX HAPOAOB» U «HALMOHaNbHbIX MEHbBLUMHCTB» B 3aKOHOAATENIbHOW 1 Npa-
BOMpPUMEHUTENbHON NpaKkTuke Poccun®;

Tan, N. (2022). Introduction: Quotas, parties and electoral design - mechanisms and effects of ethnic
representation in diverse societies. Journal of Representative Democracy, 58(3), 339-346.

Bird, K. (2014). Ethnic quotas and ethnic representation worldwide. International Political Science
Review, 35(1), 12-26.

Kuokkanen, R. (2019). Indigenous self-government structures in Canada, Greenland, and Sapmi. In
Restructuring Relations: Indigenous Self-Determination, Governance, and Gender (pp. 60-136). Oxford
University Press.

Vivian, A., Jorgensen, M., & Reilly, A, et al. (2017). Indigenous self-government in the Australian Fede-
ration. Australian Indigenous Law Review, 20, 215-242.

Pavlova, M., & Nikolaeva, S. (2022). On the importance of native consultants in ethnological impact
assessment in Sakha Republic. Arctic Yearbook, 1-12.

Basov, A. S. (2018). Dialogue and bureaucratic procedures: Ethnological impact assessment in the
Republic of Sakha (Yakutia). Siberian Historical Research, 2, 91-123. (In Russian).

Funk, D. (2018).“Ethnological expert assessment”: A Russian experience in evaluating the social impact
of industrial projects. Etnograficheskoe Obozrenie, 6, 66-113. (In Russian).

Gilbert, J. (2012). Land rights and nomadic peoples: using international law at the local level. Nomadic
Peoples, 16(2), 78-83.

Gilbert, J. (2007). Nomadic territories: A human rights approach to nomadic peoples’ land rights.
Human Rights Law Review, 7(4), 681-716.

* Gilbert, 2012.

Kryazhkov, V., & Sukhanov, K. (2023). National minorities and small indigenous peoples in Russia: Legal
problems of their identification. Comparative Constitutional Review, 32(6), 90-115. (In Russian).
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— NepCneKTMBbI Pa3BUTUA HALMOHANbHOrO 3aKoHOo4aTeNbCTBa Poccum no Bonpo-
Cy MPABOBOIO CTaTyCa «TePPUTOPUIN TPAANLNOHHOTO NPOXKUBAHNA 11 TPAAULMOHHON
X03ANCTBEHHOW AeATeNIbHOCTU» KOPEHHbIX Hapoaos CeBepa®;

- defepanbHble 3aKoOHOZATeNIbHble HOBEIbI B 00/1aCTV 3alUTbl NPaB KOPEH-
HbIX HAapPOAOB™;

- NCTOpUYECKas PeTPOCNEKTMBA 1 MOJIMTMKO-NPABOBON OMbIT B chepe perynu-
POBaHUsA NPaB «MHOPOALEB», «TY3EMHOTO HaCeNIeHNA» Y KKOPEHHbIX ManoYNCIeH-
HbIX HAaPOOB» B POCCUN C UMNEPCKUX BPEMEH [10 HACTOALLETO BPEMEHN™,

B cnepytowem naparpacde, NoCBsLLEHHOM aHaM3y NapaMeHTCKUX 3aKOHOTBOP-
YeCKMX UHMLMATUB MO MpaBaM KOPeHHbIX Hapogos Poccrm, 6yaeT npogeMoHCTpu-
pOBaHa CXOXeCTb NPO6IeMaTVKI, OTPAXKEHHON B HAYUHOW NTEPATYPE, C peasibHoM
NPaKTUKON peann3alny KOHCTUTYLMOHHBIX FAPaHTUIA.

IV. Parliamentary Lawmaking Process
and Indigenous Peoples
MapnameHTCKNN 3aKOHOTBOPYECKUI NpoLecc
1 KOpeHHble HapoAbl

Homep Kateropus, CopeprkaHue 3aKoHogaTeNlbHOM

3aKOHOMpPOEKTa, TemaTumka VHALMATUBbI

cTatyc

3akoHonpoekm MpuHaTne KntoueBble BONpoCbI:

N2 94700302-1"" PaMOYHOro 3aKoHa |V AWUCKYCCUA O NPUHATAN «PAaMOYHOIO
0 NpaBax KOPEHHbIX |3aKOHa» MO rapaHTUAM NPaB KOPEHHbIX

CraTyc: 3aKOHOMPOEKT | HAPOAoB MasiouMcneHHbIX HapogoBs Poccny;

He NpuHAT v’ 3aKpensieHune NpaBa Ha «ITHUYecKne

KBOTbI» 11 rapaHTMPOBaHHOE NpeacTaBu-
TENbCTBO MAJIOUUCSIEHHBIX HAPOLOB

B OpraHax rocyAapCTBeHHOM BNAcTV 1 Ha
YPOBHE MyHULIMMAIUTETOB, B TOM YMCie

C y4eToM crneunduKy PermoHOB Ha OCHOBE
cornalleHuni ¢ obLmMHaMm

» Kryazhkov, V. A. (2023). Places of traditional residence and traditional economic activity of indigenous peo-

ples of the North, Siberia and the Russian Far East: Legal aspect. State and Law, 8, 84-95. (In Russian).
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Kryazhkov, V. A. (2023). Federal legislation on the indigenous peoples of the North, Siberia and the
Far East of Russia: Novels of recent years. State and Law, 4, 72-83.

20 Kryazhkov, V. A. (2022). Indigenous peoples of the North, Siberia and the Russian Far East: The evolu-

tion of legal status from tsarist times to the present day. State and Law, 6, 68-78.

' 3akoHompoeKT Ne 94700302-1 «OCHOBbI MPaBOBOTO cTaTyca KOPeHHbIX MasIoYNCIeHHbIX HapOAoB

Poccuu». lata pernctpaumu: 23.06.1994. URL: https://sozd.duma.gov.ru/bill/94700302-1. Ctatyc:
OTKNOHEH.
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3akoHonpoekm MpuHaTtne MpuHaTre OeflepanbHOro 3akoHa oT

Ne 97802467-2 pamoyHoro 3akoHa | 30.04.1999 N2 82-03 «O rapaHTuAX npas
0 NnpaBax KOPeHHbIX | KOPEHHbIX MaJIOYMCIIEHHbIX HAPOA0B

CraTtyc: HapopfoB Poccuinckon Gepepauunn»

3aKOHOMPOEKT

nNpuHAT B bopme

depepanbHoro

3aKoHa

3akoHonpoekm MNpuHaTtne MpuHaTtne OefepanbHOro 3akoHa

Ne 96700175-2% pamMouHOro 3akoHa | ot 20.07.2000 N2 104-(3 «O6 06wmx
06 o6uMHax NPVHLMMNAX OpraHn3auuny ooLwmH

Crartyc: KOPEHHbIX KOPEeHHbIX MaJIoUMCNIEHHbIX HAPOA0B

3aKOHOMPOEeKT ManounCieHHbIX CeBepa, Cnbuvpu n JanbHero Boctoka

NpUHAT B popme HapoAoB Poccuinckon Oepepayun»

depepanbHoro

3aKoHa

3akoHonpoekm «DTHUYECKMIA Kntouesble BONPOCHI:

Ne 43913-3* nacrnopT» v’ Bblaya JOKYMEHTA,

NMOATBEPKAAIOLLErO STHUUECKOe

CTaTyc: 3aKOHONPOEKT NPOVCXOXAEHNE YeNloBEKa, B TOM Ynce

He NPUHAT OTHOCALLEroca K KOPeHHOMY Hapogay

3akoHonpoekm Tepputopun MpuHaTre OefepanbHOro 3akoHa oT

Ne 97801904-2 TpaauLMOHHOTrO 07.05.2001 N2 49-®3 «O TeppuTOpUAX
npupopo- TPaguLMOHHOIO NPUPOAONONb30BaHNA

Cratyc: noJsib3oBaHNA KOPEeHHbIX MaJIoUMCNIEHHbIX HAPOA0B

3aKOHOMPOEKT Poccuinckonn Gepnepayunn»

NpUHAT B popme

depepanbHoro

3aKoHa

3akoHonpoekm ABTOHOMUA Kntouesble BONPOCHI:

N2 69946-3% O6WMH B cO3JaHMM |V BO3MOXKHOCTb HaJieneHA obLWuH
«TeppPUTOPUANTIBHOIO | KOPEHHbIX MaJIOUYMNCIIEHHbIX HAPOA0B

CTaTyc: 3aKOHOMPOEKT | 06LWeCcTBEHHOro npaBaMu «TeppPUTOpPUaNbHOro

He NPUHAT camoynpaBneHns» | 06LeCTBEHHOrO CaMOyNpaBAeHNUs»

3akoHonpoekT N2 97802467-2 «O rapaHTUAX NPaB KOPEHHbIX ManoynCc/IeHHbIX HapOoAoB Poccuiickon
Mepepaumuy. lata pernctpaumm: 11.09.1997. URL: https://sozd.duma.gov.ru/bill/97802467-2. Cratyc:
Ony6nrKoBaH.

3akoHonpoekT N2 96700175-2 «O6 06LMX NPUHLMNAX OpraH13aLmy OOLMH KOPEHHbIX MaIOUYNCTIEHHDIX
HapogoB CeBepa, Cubrpu n anbHero Boctoka Poccuiickon QOefepaunmn». lata pernctpaunm:
14.12.1996. URL: https://sozd.duma.gov.ru/bill/96700175-2. Cratyc: Ony6nmKoBaH.

3akoHonpoeKT N2 43913-3 «O BHeceHUn fononHeHuin B OefepanbHblii 3akoH “O rapaHTUAX npas
KOPEHHbIX ManoyncieHHbIx Hapofos Poccuiickon ®epepaunmn”». lata pernctpayun: 28.12.2000.
URL: https://sozd.duma.gov.ru/bill/43913-3. CtaTyc: OTKNOHeH.

3akoHonpoekT N2 97801904-2 «O TeppUTOpMAX TPAAULMOHHOIO NPUPOAONONb30BaHNA KOPEHHbIX
ManoumncneHHbix Hapogos Cesepa, Cnbupn n JanoHero Boctoka Poccuiickon QOegepaunn». Jata
pernctpaunm: 06.06.1997. URL: https://sozd.duma.gov.ru/bill/97801904-2. Cratyc: OnybnunkosaH.

3akoHonpoekT N2 69946-3 «O BHeCeHMM [ONONHEeHNA B cTaTbto 7 OefiepanbHoro 3akoHa “06 o6Lwmx
NPUHLMNAaX opraHm3aumm obLMH KOPeHHbIX ManoumncieHHbIx Hapoaos Cesepa, Cnbupu n JanbHero
BocTtoka Poccuiickon Qepepanmn” (B YacTv NpeaocTaBneHns obLMHamM KOPeHHbIX ManoyncieHHbIX
HapoAoB MNpaBa TeppPUTOPMaNbHOro obLWECTBEHHOIO camoynpasfieHus)». [lata peructpauum:
15.03.2001. URL: https://sozd.duma.gov.ru/bill/69946-3. Cratyc: OTK/IOHEH.
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3akoHonpoekm
Ne 285462-37

«DTHUYECKME KBOTbI»
B «permoHanbHbIX

MpuHsaTre GegepanbHOro 3akoHa
o1 07.02.2003 N2 21-®3 «O

O6LMH KOPEHHbIX
HapogoB

naprameHTax» BPEMEHHBIX Mepax no obecrneyeHunto
Cratyc: NpenCcTaBUTENbCTBA KOPEHHbIX
3aKOHOMPOEKT ManoumnceHHbIX HapodoB Poccuinckom
NPUHAT B popme Mepepauny B 3aKoHOAATENbHbIX
depnepanbHoro (NpencTaBUTENbHBIX) OPraHax
3aKoHa rocyAapcTBeHHON BnacTn CybbeKkToB
Poccuinckon Oepepayumn»
3akoHonpoekm JinweHne npasa KntoueBble BONPOCHI:
Ne 245457-3" permoHoB v W3HauanbHO OLM6OYHas
perynupoBatb 3aKoHopaTeNlbHaA NHMLMATUBA,
CTaTyc: 3aKOHOMPOEKT | OTAEeNbHbIE BONPOCHI | TaK Kak BONPOCh! perncTpaummn obLmH
He NPUHAT DeATeNbHOCTU OTHOCATCA K NpeameTy defepanbHOro

perynupoBaHus, a BONpPOChI
3aLUTbI ICKOHHOW Cpefbl 06uTaHns

1 TPAANLMOHHOIO 06pasa »Kn3Hu
MaJIoUMCNIEHHbIX STHUYECKUX OBLHOCTEN
- K NpPeaMEeTy COBMECTHOTO BefieHNA
Mepepaunu 1 permoHoB

3akoHonpoekm
Ne 289906-3"

CTaTyC: 3aKOHOMPOEKT
He NPUHAT

OononHutenbHble
ycnosua gns
3ameHbl CNY»K6bl

B apmMuu no npusbiBy
«anbTepHaTMBHON
rpa)kgaHckom
cny»601i»

KntoueBble BONpochI:

v’ [N 3aMeHbl apMeNCKoi CyK6bl
«anbTepPHaTUBHOM FpaxAaHCKOM
cnyx60i» Npeanaranoch ycTaHOBUTb
TpeboBaHMe, COrNacHO KOTOPOMY NINLIO
[IOJIXKHO OTHOCUTBLCA K KOPEHHOMY
Hapogay, UMeTb MeCTO KMTeNbCTBa

B MeCTax TPaANLMOHHOIO NPOXMBaHWSA
N TPAAMLMOHHOM XO3ANCTBEHHOM
[eATeNIbHOCTU KOPEHHbIX HapOL 0B,

N UMETb KenaHve Ha TaKylo 3amMmeHy.

37

38

39

3akoHonpoeKT N2 285462-3 «O BpeMeHHbIX Mepax No obecneyeHto NpeacTaBuTeNIbCTBa KOPEHHbIX
MaJTIoUMCeHHbIX Hapoaos Poccuiickorn Oeaepauymin B 3akoHOAATENbHbIX (MPeACTaBUTENbHbIX) OpraHax
rocyfapcTBeHHoN Bnactv cyobekToB Poccuiickon Oepepauum». Jata pernctpaumm: 17.01.2003. URL:
https://sozd.duma.gov.ru/bill/285462-3. Cratyc: ony6nmKoBaH.

3akoHonpoekT N2 245457-3 «O BHeceHWM n3meHeHn B OefepanbHbli 3aKoH “O6 06Lux nprHLumMnax
opraHm3aymnmn obLMH KOPEeHHbIX ManoyncneHHbix Haponos Cesepa, Cnbupw n anbHero Boctoka
Poccuinckonn ®epepauymmn” n ctatbto 12 OepepanbHoro 3akoHa “O rapaHTMAX NpaB KOPEHHbIX
MasnioumncsieHHbIx HapogoB Poccuiickon Qepepaunn” (06 NCKNOYEHNN U3 TEKCTa 3aKOHa CNoB
“3aKoHoB cybbekToB Poccuinckon Oefepauymn” n yTouHeHWA nopagKa perncTpaymmn nsmeHeHnm
06LLMH KOPEeHHbIX ManounceHHbIX HapofoB)». lata peructpauun: 07.10.2002. URL: https://sozd.
duma.gov.ru/bill/245457-3. CTaTycC: OTK/IOHEH.

3akoHonpoeKT N2 289906-3 «O BHeceHMM n3MeHeHMI B cTaTbio 9 OeaepanbHoro 3akoHa “O rapaHTuaAx
npaB KOPEeHHbIX ManouncieHHbIx HapofoB Poccuinckoin Defepaumn” v B cTatbi 2 1 4 OefiepanbHOro
3aKkoHa “O6 anbTepHaTMBHON rpaXkAaHCKoW Ciyx6e” (0 NPOXOXKAEHNM KOPEHHbIMU MaoUNCIEHHbIMI
HapoAaMu anbTepHaTVIBHON rpaxaaHCKom cnyx6bil)». [lata peructpaumu: 30.01.2003. URL: https://
sozd.duma.gov.ru/bill/289906-3. CtaTyc: OTKNIOHEH.
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Takxe ycTaHaBnmBanocb TpeboBaHne
HanpasneHWA nL, U3 YNCNA KOPEHHbIX
HapoAOoB AA NPOXOXAEHWA
«anbTepHaTUBHOM FPaxAaHCKON
Cny6bl» Ha MpeXHee MecTo paboThl

C TPaANLMOHHbBIM XO3ANCTBOBAHNEM;

v’ penyTaTbl OTKIOHWN 3aKOHOMPOEKT,
NMOCUYMNTaB, YTO HbIHELLHAA peaaKkLumna
3aKOHa 1 TaK JaeT NpaBo Ha 3aMeHy
apMelicKoi ciy6bl nMLam 13 ynucna
KOPEHHbIX HAPOA0B, @ AOMONHNUTENbHbIN
KpUTEpPWIA, KOTOPbIV KacaeTcA
«N3bABNEHUNA XKeNaHnA» Ana
NPOXOXAEHWUA «aSibTepHATUBHOM
rpaXkgaHCKOW CNy»>KObl» B KOHKPETHO
opraHuv3auum, CBA3aHHOM

C TPaANLMOHHbIM XO3ANCTBOBaHNEM, —
npw ero OTCYTCTBUM — MOXKET

NOCNYXXWUTb OCHOBaHMeM Afia OTKasa

B aNIbTEPHATVBHOW rpaXkAaHCKOM ciyx6e

3akoHonpoekm
Ne 74051-4% B «PernoHasbHbIX
napnameHTax»

CraTyc: 3aKOHOMPOEKT

He NPUHAT

«ITHNYECKNE KBOTbI»

KnioueBble BONpoOChI:

V' 10 MOMEHTA OKOHYaTESIbHO OTMEHbI
«3THUYECKUX KBOT» B MPeACTaBUTENbHbIX
opraHax rocyAapCTBeHHOW BNacTu

B pernoHax Ansa KOpeHHbIX HapoaoB

B 2005 r. (1, COOTBETCTBEHHO, OTMEHA

cT. 13 OepepanbHOro 3akoHa oT
30.04.1999 Ne 82-03 «O rapaHTuAx npas
KOPEHHbIX HAPOA0BY») 3Ta MHMLMATMBA
npeaycmatpusana onpefennTb Takne
«KBOTbI» ANA abopureHos Ceepa

3akoHonpoekm
Ne 74086-4"

Tepputopun
TpPaguLMOHHOTO
npupopo-
CraTyc: 3aKOHONPOEKT | MOsIb30BaHMA
He NpUHAT

KntoueBble BOMpOCHI:

V' 3aKOHOMPOEKTOM YTOUHSANOCh
onpepeneHne «TeppuUTopuin
TPaAMLMOHHOIO NPUPOAONONb30BaAHUA»
B YaCTU yKa3aHWsA TONbKO Ha
«TeppUTOPMMN PaNioHOB NPOXKNBaAHNA
KopeHHbIX HapopoBs Cesepa, Cnbrpu

n JanbHero Boctoka»

40

3akoHomnpoekT N2 74051-4 «O BHeceHV n3meHeHw A B cTaTblo 13 OefiepanbHoro 3akoHa ‘O rapaHTrax

npaB KOPeHHbIX MasloumncsieHHbIx Hapopos Poccuiickoin ®epepaumn”». lata peructpaumu: 13.07.2004.
URL: https://sozd.duma.gov.ru/bill/74051-4. CtaTyc: CHAT C paCCMOTPEHUA B CBA3M C OT3bIBOM.

41

3akoHonpoekT N° 74086-4 «O BHeceHUV 3MeHeHw A B cTaTblo 1 OefilepanbHOro 3akoHa “O Tepputopusx

TPaANLMOHHOIO NPUPOAONO/b30BaHNA KOPEHHbIX ManouncsieHHbix Hapogos Cesepa, Cnbrpn
n [anbHero Boctoka Poccuiickon ®epepauun”». Jata pernctpaymm: 13.07.2004. URL: https://sozd.
duma.gov.ru/bill/74086-4. Cratyc: nepenaH B CoBeT locynapcTtBeHHOM [lymbl (OTKNOHEH).
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3akoHonpoekm PaclumpeHHbIn KntoueBble BONpoCbl:

N2 415981-4% cratyc v’ camble WMPOKMEe NOIHOMOYNS
YNOSIHOMOYEHHbIX npeacTaBuTeNen KOPEHHbIX HAPOLJOB:

CraTyc: 3aKOHOMNPOEKT | NpeacTaBuTenen pa3paboTKa 1 3KCnepTr3a 3aKOHOB

He NpUHAT KOPEHHbIX HAPOAOB | 1 MHbIX HOPMATUBHbIX MPaBOBbIX aKTOB

BCEX YPOBHel; yuyacTrie B OCyLLeCTBeHN
KOHTPOSIA 3@ MCMONb30BAHMEM 3€METTb,
06LepacnpPoCTpaHEHHbIX MONE3HbIX
NCKOMAeMbIX 1 MHbIX MPUPOAHbIX
pecypcoB B MecTax TPag1LMOHHOro
NPOXUBAHMWA N TPAAVULNOHHOM
XO3ANCTBEHHOW [eATeNbHOCTA
Mano4YnCNIeHHbIX HAPOLOB

3akoHonpoekm PacwmpeHHbIn KntoueBble BONpochl:
Ne52072-5% cratyc v py6bnupoBaHue NonoXeHuii
YMNO/IHOMOYEHHbIX 3akoHonpoekTa N2 415981-4, Ho C yueTom
CTaTyC: 3aKOHOMPOEKT | NpeacTaBuTenen 3aMeyaHuni Nocsie NapnameHTCKNX
He NpuHAT KOPEHHbIX HAPOAOB | CNyLIAHUI
3akoHonpoekm YTBepxKaaembiin MpuHaTre OefepanbHOro 3akoHa
Ne 81536-5™ MpaBuTenbCcTBEOM 0T 05.04.2009 N2 40-®3 «O BHeceHuH
Poccumn n3meHeHunn B eflepanbHblil 3aKOH
CraTtyc: MepeueHb mecT “O rapaHTMAX NpaB KOPEHHbIX
3aKOHOMPOEKT TpaaMLMOHHOIO ManoymncieHHbIX Hapofdos Poccuninckonm
NPUHAT B popme npoXuBaHua Mepepaunn”»
depnepanbHoro 1 TPaaLMOHHON
3aKoHa XO3ANCTBEHHON
AeATeNbHOCTMN

KOpeHHbIX Hapoaos

42

43

44

3akoHonpoekT N2 415981-4 «O BHeCeHUW U3MEHEHUIN B HEKOTOPble 3aKOHOAaTeNbHble aKTbl
Poccuiickoit ®efepauuyt No BONPOCY 3alUTbl KOHCTUTYLIMOHHbIX MPaB 1 3aKOHHbIX HTEPECOB
KOPEHHbIX MasiouncieHHbIX HapofoB Poccuiickon ®efepauuu (B HacTy 3aLyTbl KOHCTUTYLIMOHHBIX
npaB KOPeHHbIX ManoyncneHHbix Haponos Poccuiickon Oepepaumm)». Lata peructpauum: 05.04.2007.
URL: https://sozd.duma.gov.ru/bill/415981-4. CtaTycC: CHAT C PaCCMOTPEHNA B CBA3M C OT3bIBOM
(oTKNOHEH).

3akoHonpoeKT N2 52072-5 «O BHeCeHMN N3MEeHEHWIN B HEKOTOpble 3aKOHOaTeNbHble akTbl Poccuinckomn
Depepaymu no BONpPoOCy 3awWnTbl KOHCTUTYLMOHHbIX MPaB U 3aKOHHbIX MHTEPECOB KOPEHHbIX
MaJiouncneHHbIX HapoaoB Poccuiickoin Oegepaunmny. Jata peructpauyun: 29.04.2008. URL: https://
sozd.duma.gov.ru/bill/52072-5. CtaTyc: CHAT C paCCMOTPEHUA B CBA3M C OT3bIBOM (OTKMOHEH).

3akoHonpoekT N2 81536-5 «O BHeceHNn n3meHeHnin B OegepanbHblil 3akoH “O rapaHTUAX npas
KOPEHHbIX ManoyncieHHbIx Hapopos Poccuiickoin Pepepaummn” (B YacT COBEpPLLIEHCTBOBaHNA
3aKoHoJaTenbCTBa MPaBOBOro CTaTyca KOPEHHbIX ManoyMCieHHbIX HapoaoB Poccumnckon
Depepauun)». flata peructpauymm: 08.07.2008. URL: https://sozd.duma.gov.ru/bill/81536-5. CraTtyc:
ony6/MKOBaH.
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3akoHonpoekm besBo3mesgHoe Kntouesble BONPOCHI:
Ne375125-5% Cpo4YHoe v/ 3aKOHOMPOEKTOM MNpeasiaranoch
nonb3oBaHue npepocTaBneHre 3eMeslbHbIX Y4acTKOB
CTaTyc: 3aKOHOMPOEKT | abopureHHbIMMY B 6e3B03Me3[jHOe CPOYHOE Nosb30BaHNe
He NPUHAT y4yacTKamu Ha CpOK | IMLaM, OTHOCALLMMCA K KOPEHHbIM
[o 49 net ManoymncieHHbIM HapoZaMm, a Takxe nx
06LWMHAM Ha CPOK A0 49 neT C NpaBom
NPOoSIoHraLmmn
3akoHonpoekm WckoHHasA cpepa Kniouesblie BONPOChI:
Ne 448425-4* 06UTaHNA KOPEHHbIX | v\ 3aKOHOMPOEKT NpeacTasan cobom
Hapopaos camocToATeNbHbIN dpefepanbHbIN
CraTyc: 3aKOHOMPOEKT 3aKOH, HEOOXOAMMOCTb Pa3paboTKM
He NpuHAT KOTOpPOro 6blna Bbi3BaHa TeM, UTO

B MeCTax TPaAMLNOHHOTO NPOXKMBaHNA
1 TPAAULIMIOHHON XO3ANCTBEHHOM
[eATeNbHOCTV MafIoUNCIEHHDbIX
KOPEHHbIX HAPOAOB BEAETCA MHTEHCVBHAA
106b1ua yrneBofgopOAHOro Cbipbs, UTO
HaHOCUT OrPOMHbIN yLLep6 NCKOHHO
cpepe obrTaHusA, TPAANLNOHHOMY

06pasy XK13HU 1 TPAAULIMOHHOMY
NPYPOAONOSb30BaHNIO, 8 AENCTBYIOLWNIA
3aKOH 00 3KONIOrMYeCcKo aKCnepTr3e, No
MHEHMIO MHNLIATOPOB 3aKOHOMPOEKTa,
He No3BOJIAET MPOBECTU MNOSIHOLEHHOE
onpefeneHne HaHeCceHHoro yuepba
WCKOHHOW cpefie 0OUTaHUsA 3TUX HAPOAOB,
UTO NPUBOAMUT K HEOBGOCHOBAHHOMY
CHUXKEHWI0 KOMMEHCALMOHHbIX BbIniaT

3akoHonpoekm WUckoHHasA cpepa KntoueBble BOMpOChI:

Ne 448428-47 06UTaHNA KOPEHHDBIX | v 3aKOHOMPOEKT AOMOJHAN UHOW
HapopfoB 3akoHonpoekT N2 448425-4

CTaTyc: 3aKOHOMPOEKT «O6 UCKOHHOW Ccpepe obrTaHus

He NPUHAT KOPEHHbIX HAPOAOBY», yTOUHSAA

* 3akoHonpoeKT Ne 375125-5 «O BHECEHWM N3MEHEHMUIT B HEKOTOPbIE 3aKOHOAATENbHbIE aKTbl POCCUINCKOI

Depepayuy No BoNpocy NprobpeTeHns NpaB Ha 3eMefbHble YYacTKM IMLaMm1, OTHOCALMMICSA
K KOPeHHbIM MasnoumnciieHHbIM Hapofiam Ceepa, Cnbrpw v lanbHero Boctoka Poccuiickoii ®epepauymy,
1 nx obwmHamu». lata peructpaumm: 15.05.2010. URL: https://sozd.duma.gov.ru/bill/375125-5. Cratyc:
OTKJIOHEH.

" 3akoHonpoekT N2 448425-4 «O 3aluTe VICKOHHOI Cpefibl 0BUTaHIs, TPaALIMOHHOTO 06pasa XU3HM

1 TPAAVLMOHHOIO MPUPOAOMNOSb30BaHMs KOPEHHBIX ManloumcieHHbIX Hapogos Poccuiickon Oegepauyn
(B 4aCTM YCTAHOBJIEHVS MPABOBbIX FAPAHTMI 3aLLUWTbl ICKOHHOW Cpefbl 06UTaHUs, TPAgULNOHHOIO
06pasa XuU3HM 1 TPAAMLMOHHOTO MPUPOAONONb30BaHNSA KOPEHHBIX MaIOUMCIIEHHBIX HAPOLOB
Poccuinckon Oepepauun)». lata pernctpauumu: 29.06.2007. URL: https://sozd.duma.gov.ru/bill/448425-4.
CTaTyC: OTK/IOHEH.

v 3akoHonpoeKT N2 448428-4 «O BHeCEHUV N3MEHEHWI B OTAENbHbIE 3aKOHOAATENbHbIe akTbl Poccuinckom

Qepepaumu B cBA3U ¢ npuHaTem OefepanbHOro 3akoHa “O 3aLmTe UCKOHHOW cpefibl 06UTaHNs,
TPaAMLMOHHOTO 06pasa »KM3HY 1 TPaAULMOHHOTO NPUPOAONOSb30BaHNA KOPEHHbIX ManOUYMCIEHHbIX
HapogoB Poccuiickon Oepepauun’». Jata pernctpayum: 29.06.2007. URL: https://sozd.duma.gov.ru/
bill/448428-4. CtaTyc: OTKNIOHEH.
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oTAeNbHble NpaBoBble GOPMYNNPOBKU
B page dpefepanbHbIX 3aKOHOB, B TOM
umncne: onpeaesieHne «3THOMOMMUYECKO
SKCMEPTMU3bI»; YNOMUHAHUE <MPOEKTHOW
LLOKYMEHTaLMW»; yNIOMUHaHe
«MPENMYLLECTBEHHOTO NpaBa
Necononb3oBaHua» U ap.

CTaTyc: 3aKOHOMPOEKT
He NPUHAT

3akoHonpoekm MpaBa uHbIX KntoueBble BONpocbl:
Ne 436308-6" «3THMUYECKUNX v/ 3aKOHOMPOEKT Kacasics
o6wHocTen» uneHcTBa B abopureHHo obLnHe,
CTaTyc: 3aKOHOMPOEKT | Ha BCTYMeHne npepycMaTprBas, Yto Mo peLleHunto
He NPUHAT B abopureHHyio obuiero cobpaHus (cxoaa) uneHoB
o6LWnHY O6LLMHbBI MafIOUNCIIEHHBIX HAPOOB
1 0cBOGOXKAEeHNE OT | B UsieHbl O6LUHBI MOTYT NMPYHUMATHCA
Hanoroo6noXXeHna | NpeacTaBUTENN APYTUX STHUYECKMX
06LHOCTEN NPU YCNOBWY, YTO
B CO371aBAEMOI OOLMHE MaNTIOUMCIIEHHbIX
HapOAOB He MeHee MOJIOBUHbI
UneHoB OOLUHbI ABAAIOTCA NULAMMU,
OTHOCALUMMUCA K MAJIOYMNCIIEHHbBIM
Hapoaam
3akoHonpoekm STHoONOrNYecKas KntoyeBble BONPOCHI:
Ne 436457-6% 3KcnepTmMsa v/ 3aKOHOMPOEKT NpeACTaBAAn coboi

CamMoCTOATENbHBIN PpefilepanbHblii 3aKOH,
KOTOPbIV MO CBOEN CYTW yCTaHaBNMBan
obwedenepanbHble CTaHZAPTHI
«3THOJOMMYECKOMN IKCMEPTU3bI»;

v 3aKOHOMPOEKTOM 6bif1o
npeaycMOTPEHO OCYLLECTBNEHNE
«KOMMEHCALMOHHBIX BbIMaaT»

3a HeraTMBHOE BNUAHMWE NMPOMBILLIIEHHON
[1eATeNIbHOCTM Ha »KN3Hb, ObIT 1 KyNbTypy
abopureHoB

48

3akoHonpoeKT N2 436308-6 «O BHeceHun nameHeHnii B QefepanbHbiil 3akoH “O6 06Lwyx MpUHLMnax

opraHu3sauuy o6LWMH KOPEHHbIX ManoyncneHHbix Hapopos Cesepa, Cnbupwu n [lanbHero Boctoka
Poccuiickoin ®epepauun’. fata pernctpaumn: 24.01.2014. URL: https://sozd.duma.gov.ru/bill/436308-6.
CraTyc: BO3BpaLleH CyObeKTy npaBa 3akOHOAATENIbHOW MHULMATVBbI (OTKIOHEH).

49

3akoHonpoeKT N2 436457-6 «O6 oLieHKe BO3AENCTBIA Ha UICKOHHYIO Cpely OOUTaHNA, TPAANLIMOHHbIN

06pas XU3HU 1 TPAAULMOHHOE NMPUPOAOMNOSb30BAHNE KOPEHHbIX MaSIOUNCIIEHHbIX HAPOLOB
Poccuinckon Gepepaumn». Jata pernctpaumm: 24.01.2014. URL: https://sozd.duma.gov.ru/bill/436457-6.
CraTyc: BO3BpaLUeH CyGbeKTy NpaBa 3akOHOAATENIbHOWM MHULMATVBbI (OTKITOHEH).
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3akoHonpoekm
Ne 792582-6%

CraTyc: 3aKOHOMPOEeKT
He NPUHAT

PacwmpeHne
nepeyHs
6eHedmymapoB
Ha 6uopecypcbl,
a TakXKe nepeyHs
camunx o6beKToB

KntoueBble BOMpPOChI:

v/ 3aKOHOMPOEKTOM NpepJiaranocb
BHECTU 13MeHeHUe B HanoroBblii KOpeKc
PO, pacwmpsiouiee nepeyeHb 06bEKTOB
KMBOTHOIO MMPA 1 0GBHEKTOB BOLHBIX
6MONIOrMYeCcKNX PeCypCoB, KoTopble

CraTyc: 3aKOHOMPOEKT

U3 Yncsa KOpeHHbIX
HapoAaoB Ha BOAHble

6ropecypcoB He 6yayT Npu3HaBaTbCcA 06beKTamu
HanoroobnoXeHna AnA Lenei sefeHnn
TPaanLMOHHOIo 06pasa »Kun3Hu
3akoHonpoekm MpaBa KntoueBble BONpocbl:
Ne 794429-6"" POACTBEHHUKOB NnL, | ¥ 3aKOHOMPOEKTOM Mpeanaranocb

pononHute ®efiepanbHblii 3aKOH OT
20.12.2004 N2 166-03 «O pbi6bonoBcTBe

He NPUHAT 6ropecypcbl N COXpaHeHM BOAHbIX OMONOrnMYecKnx
pecypcoB» C pacnpocTpaHeHUem
rapaHTuii Ha 6aIM3KNX POACTBEHHNKOB
JINL U3 YNCNa KOPEHHbIX HAPOLOB, B TOM
yucne: Ha cynpyra, Cynpyry, poauTenen,
[eTel, yCbIHOBUTENEN, YCbIHOBEHHbIX,
poaHbIX 6paTbeB 1 POAHbBIX cecTep,
Jepylek, 6abyluek, BHyKOB

3akoHonpoekm CoBeTbl MpuHaTne OefepanbHOro 3akoHa oT

Ne 708686-6° npeacTaBuTeneil 13.07.2015 Ne 256-M3 «O BHeceHun

KOPEeHHbIX HAPOAOB | M3MeHeHVs B cTaTbio 7 DefepanbHOro

Crartyc: npu rnasax 3aKoHa “O rapaHTuAX NpaB KOPEHHbIX

3aKOHOMPOEeKT MYHULMNANNTETOB ManiounCeHHbIX HapoaoB Poccuiickom

NpuHAT B bopme Mepepaunn”»

depepanbHoro

3aKOHa

50

3akoHonpoeKT N2 792582-6 «O BHeCeHNN U3MEHEHWI B OTAeSIbHble 3aKOHOAaTeNbHbIE aKTbl B YaCTU
paclmpeHns NpaB KOPEHHbIX ManoyncneHHbix Hapogos Cesepa, Cnbupmn n JanbHero BocToka
Poccuitckoin Oefepauum no ocyLecTBAeHNIO Pbi60OBCTBA B LiesifAx obecneyeHns BefeHUs nmMm
TPaAULMOHHOTO 06pa3a »M3HW U OCYLLeCTBNEHNA TPAANLNOHHON X03ANCTBEHHOW AEATENIbHOCTY,
aTaKxKe ynyylleHVs yCrnoBUii XKn3Hu 1 bnarococtoaHusy. [lata peructpauumm: 14.05.2015. URL: https://
sozd.duma.gov.ru/bill/792582-6. CraTyc: BO3BpalLieH CyObeKTy npaBa 3aKoHOAATEIbHOWM UHNLMATVBDI
(OTKNOHEH).

3akoHonpoeKkT N2 794429-6 «O BHeceHUn n3meHeHuin B OeflepanbHblil 3aKoH “O pbibonoBcTBe
1 COXPaHEeHNN BOLHbIX G110N0rnMyecKix pecypcoB” B YacTI pacLUMpeHuns Npas 65n3K1X POACTBEHHUKOB
JINLL, OTHOCALLMXCA K KOPEHHbIM ManouncieHHbiM Hapoaam Cesepa, Cnbupm 1 JanbHero BocToka
Poccuitckon ®epepaunn». lata peructpaymm: 18.05.2015. URL: https://sozd.duma.gov.ru/
bill/794429-6. CraTyc: BO3BpalLeH CyObeKTy NpaBa 3akOHOAATENIbHON NHULMATUBbI (OTKMOHEH).

3akoHonpoekT N2 708686-6 «O BHeceHWM n3MeHeHNA B cTaTbio 7 DefiepanbHOro 3akoHa “O rapaHTuax
NpaB KOPEHHbIX ManoyncieHHbIXx Hapogos Poccuiickon Mepepaummn” (B YacT NOAHOMOYMA MO
o6pa3oBaHMio NpU rMaBax MyHULUNANbHbIX 00pPa30BaHNI COBETOB MpefCTaBUTeNei KOPEHHbIX
ManoymcieHHbIX Haporos)». [lata pernctpauum: 26.01.2015. URL: https://sozd.duma.gov.ru/bill/708686-6.
CraTyc: ony6nunkoBsaH.
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3akoHonpoekm «DTHUYECKMNI KntoueBble BONpoCbl:

Ne 984312-6> nacrnopT» v/ 3aKOHOMPOEKTOM Npepnonaranoch
pacwmpuTb NosTHomMounA GefepanbHbIX

CTaTyc: 3aKOHOMPOEKT OpraHoB rocyfjapCTBEHHOW BNacTy,

He NpUHAT HaJenvB BO3MOXHOCTbIO yTBepPAaTb

NonoXeHne o GoPMNPOBAHUN N BeAeHUN
«peecTpa NnL, OTHOCALLMXCSA K KOPEHHbBIM
ManoyncneHHbIM Hapoaam Poccuinckon
DOepepaunny;

v HapenuTb opraHbl MyHULMMNANNTETOB
NMOJTHOMOUMNAMM MO GOPMUPOBAHMIO

1 BeleHNto peecTpa

3akoHonpoekm PacwmpeHne Kntouesble BONpocbl:
Ne 984635-6 nepeyHs v/ 3aKOHOMPOEKTOM yCTaHaB/VBanacb
6eHedunymapos «coumanbHaa NEHCUA» He TONbKO AN

CTaTyC: 3aKOHOMPOEKT | Ha «coumnanbHyto JINL, Y3 YNCTIA KOPEHHbIX MafIOUUCIIEHHDbIX

He NPUHAT NeHCcnIo» Hapopos CeBepa, HO 1 MPOXKUBAKOLLNX
B8 Cnbupw 1 Ha flanbHem BocToke

3akoHonpoekm YHnoukayusa Kntouesble BONPOCHI:

N2 42057-6>° TepMuUHONOrMIA v 3aKOHOMPOEKT yTOUHsAN chepy
penictena OeflepanbHOro 3akoHa oT

CraTyc: 3aKOHOMPOEKT 30.04.1999 Ne 82-03 «O rapaHTuAx npas

He NPUHAT KOpPEHHbIX HAPOAOBY», yCTaHaBMBasA

TaKune NOHATUSA, KaK «TPaguLMOHHOe
NPUPOLONONb30BaHKEY, «TPAANLMOHHAA
X03ANCTBEHHAsA AeATENbHOCTbY,
«MNpefCcTaBUTENM APYTX STHUYECKUX
06LHOCTEN», «<MeCTa TPaANLMOHHOIO
NPOXUBAHWA N TPAGWULNOHHOM
XO3ANCTBEHHOW AeATeNIbHOCTUY, «06bluaun
MaJIoUMCNIEHHbIX HAPOAOBY U Ap.

53

54

55

3akoHonpoeKT N2 984312-6 «O BHeceHUM n3meHeHunn B OefepanbHblii 3akoH oT 30 anpena 1999 1.
Ne 82-®3 “O rapaHTUAX NpPaB KOPEHHbIX ManouyncieHHbIXx Hapoaos Poccuiickonn Oepepauun”
1 OTAeNbHble 3aKOHOAaTeNbHble akTbix. [lata pernctpauun: 27.01.2016. URL: https://sozd.duma.gov.
ru/bill/984312-6. CraTyc: Bo3BpalLleH cy6beKkTy NpaBa 3akoOHOAATeNbHON UHNLMATMBbI (OTKJIOHEH).

3akoHonpoeKT N2 984635-6 «O BHeceHun n3meHeHni B OepepasnbHblii 3akoH “O rocyaapcTBeHHOM
neHcMoHHoOM obecneueHnmn B Poccuiickonn Oefepauun” (B yactn yHUPrMKaumy TepMUHONOTN
1 YCNTOBUIA Ha3HAaYEHNA COLManbHOM NEHCUM KOPEHHbIM ManiouncieHHbIM Hapoaam Ceepa, Cnbrpu
n JanbHero Boctoka Poccuinckon Oepepaumm)». Nata peructpauyun: 28.01.2016. URL: https://sozd.
duma.gov.ru/bill/984635-6. CTaTyC: CHAT C PaCCMOTPEHWSA B CBA3U C OT3bIBOM (OTKSIOHEH).

3akoHonpoeKT N2 42057-6 «O BHeceHUn n3meHeHun B OeflepanbHbiit 3akoH “O rapaHTMAX npas
KOPEHHbIX MaiouncineHHbIX Hapofos Poccuiickon Oepepauymn” (B 4aCT AONONHEHNA N YTOUHEHUA
NOHATUMHOrO annapara, ornpefeneHna NopaaKa oTHeceHuA rpaxaaH Poccuiickon QOepepaunm
K KOPEHHbIM ManouncneHHbIM Hapoaam Poccuiickoin Mefiepauny, a Takxke yTBepKAeHUA METOANKM
BO3MeLLEeHUA YObITKOB, MPYUNHEHHbIX B Pe3ynbTaTe HaHeceHWs yliepba NCKOHHOW cpefie 0bUTaHusA
KOPEHHbIX MalouncneHHbIX Hapofos Poccuiickon Oenepauun)». ata pernctpaumm: 23.03.2012.
URL: https://sozd.duma.gov.ru/bill/42057-6. CraTyc: OTKNOHEH.
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3akoHonpoekm MpaBo KntoueBble BONpocbl:

Ne 1033568-6>° 6e3B03mMe3HOro v’ 3aKOHOMPOEKT 6blN CBSA3aH
nonb30BaHUA C HafileneHneM NnL, OTHOCALLMXCS

CTaTyc: 3aKOHOMPOEKT | 3eMeibHbIMU K KOPEHHbIM ManoynCieHHbIM

He NpuHAT yyacTKamu Ha cpok | Hapopam Ceepa, Cubupu n JanbHero
no 49 ner BocToka Poccuickon Oepepauuu,

1 X o6LMH NpaBoM 6e3B03Me3[HOro
Nofb30BaHMUsA 3eMeNIbHbIMU YYacTKamu,
PacrnonoXXeHHbIMY Ha TepPUTOPUAX
TPaAVLMOHHOIO NPUPOAONONb30BaHUA

3akoHonpoekm 3anper KntoueBble BONpochI:

Ne 1184180-6" «ABOMHOro v/ 3aKOHOMPOEKTOM Npeanaranuchb
YneHcTBa» U3MeHEHUA B 3aKOHe 06 06LLMHaX,

CTaTyC: 3aKOHOMPOEKT | B KOPEHHbIX HanpaBneHHbIe Ha YCTaHOBNEHNE

He NpuHAT o6LwmHax 3anperta 6bITb yupeguTenem 6o

uneHoMm B f1Byx 1 6onee obLMHaXx
O[JHOBPEMEHHO;

v' OCHOBHasA MOTMBALMA
WHVLMATOPOB 3aKOHOMpPOEKTa

6bla CBA3aHa C He06XOANMOCTbIO
yCTpaHeHMs NpaBoBOro npobena,
[eNnaloLLero BO3MOXHbIM iBOIHOE

1 6onee NCMoNb30BaHNE CPEACTB
rocyfapCTBEHHOW NOAAEPKKM U NbroT,
npefocTaBasemMblx NpeaCcTaBUTeNsamM
ManoUnCIEHHbIX HAPOAOB 1 UX O6LMHAM

3akoHonpoekm MpuoputeTHan KntoueBble naen:
Ne 1026256-6> rocyfapcTBeHHas v/ 3aKOHOMPOEKTOM

nopaepkka npegycMaTpuBanoch NPUHATE
CTaTyC: 3aKOHOMNPOEKT | KOUeBHUKaM camocTosTenbHoro deaepanbHOro
He NpuHAT 3aKOHa B YaCTu NPUOPUTETHOIO

NpeaoCTaBeHNs Mep rocyaapCTBeHHOM
NoAaep Ky KOPeHHbIM Hapoaam,
BEAYLLMM KOUEBOW 06pa3 »K13Hu

56

3akoHonpoekT N2 1033568-6 «O BHECEHUN M3MEHEHUI B OTAENbHbIe 3aKOHOLaTeNbHble aKTbl
Poccuinckon Qefepauum no Bonpocy npuobpeTeHns Npas Ha 3emesibHble YYacTKu nuuamu,
OTHOCALMNMUNCA K KOPEHHbIM MasiouncieHHbIM Hapoaam Ceepa, Cnbrpun n JanbHero BocTtoka
Poccuinckoin ®egepaumu, n nx obwmHamm». lata peructpaumm: 01.04.2016. URL: https://sozd.duma.
gov.ru/bill/1033568-6. CTaTyC: CHAT C PaCCMOTPEHMSA B CBA3U C OT3bIBOM (OTK/TOHEH).

3akoHomnpoekT N 1184180-6 «O BHeceHU n3MeHeHW B DefiepanbHbii 3akoH “O6 obLyx NpuHLmMnax
opraHu3aLum o6LUH KOPeHHbIX ManouncyieHHbIx Hapofos CeBepa, Cnbupm n [lanbHero Boctoka
Poccuitckon ®epgepauumn’». Jata pernctpaumm: 29.09.2016. URL: https://sozd.duma.gov.ru/
bill/1184180-6. CraTyc: CHAT C PaCCMOTPEHMA B CBA3U C OT3bIBOM (OTKJIOHEH).

3akoHonpoeKT N2 1026256-6 «O rocyaapCTBEHHON noffep»kke nunL, OTHOCALNXCA K KOPEHHbIM
ManouncneHHbiM Hapoaam Cesepa, Cnbupu n lansHero Boctoka Poccuiickon ®efepaumm, BegyLmx
KoueBoW 06pa3 XM13HU (B YaCTV MPUOPUTETHOTO NPefOCTaBNeHNA Mep FOCYAAPCTBEHHOW NMOAAEPKKN
JMLaM, OTHOCALLMMCA K KOPEHHbIM ManiouncieHHbIM Hapogam Cesepa, Cnbupm n JanbHero Boctoka
Poccuinckoin ®egepauun, Begylmnx koueBo obpas xmsHu)». lata peructpaumu: 23.03.2016. URL:
https://sozd.duma.gov.ru/bill/1026256-6. CtaTyc: OTKNOHeH.
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3akoHonpoekm YHuéunkayuma MepepanbHbIN 3aKoH 0T 27.06.2018
Ne275182-7°° TepMuHonoruu N2 164-03 «O BHeCeHNW N3MeHEeHWN

B OTAENbHble 3aKOHOAATENbHbIE aKTbl
Cratyc: Poccuinckon ®epepaunm B 4acTtn
3aKOHOMpPOeKT npviBefeHns K eaqnuHoobpasnio
NPUHAT B popme TEPMUHOJIOMN, KacaloLLenca KOPeHHbIX
depepanbHoro MaJiouMCNIeHHbIX HapofoB Poccuiickom
3aKOHa Oepepaunn»
3akoHonpoekm YHuoukauusa KnioueBble naen:
Ne 275099-7% TepMUHOOrNN v/ 3aKOHOMPOEKT 6blN1 HanpaBJeH

Ha yH1dUKaLMo TePMUHONOMYECKOro
CTaTyc: 3aKOHOMPOEKT annaparta
He NpuHAT
3akoHonpoekm MonHomouuns MepepanbHbIN 3aKoH 0T 26.07.2019
N2 332762-7% MNpaButenbcTBa N2 234-03 «O BHeCeHW N3MeHEeHWI

Poccuiickon B cTaTbu 5 1 8 OeflepasnbHOro 3aKoHa
Craryc: Oepepauun “O rapaHTMAX NpaB KOPEHHbIX
3aKOHOMPOEKT Mo yTBEePXKAEHNIO ManoumncnieHHbIX HapondoB Poccuinckon
NPUHAT B popme nopaaka n metoguku | Oepgepaunn”
depnepanbHoro BO3MeLLeHnn
3aKoHa yObITKOB KOPEHHbIM
Hapopgam

3akoHonpoekm «ABGOPUTreHHbIN MepepanbHbIN 3aKoH 0T 06.02.2020
Ne 785133-7% peectp» Ne 11-03 «O BHeCEHUMN N3MEHEHMIA

B QPepfepanbHblii 3akoH “O rapaHTuAx
Cratyc: npaB KOPeHHbIX ManoUnCIEeHHbIX
3aKOHOMPOEKT HapopgoB Poccuickon Oepepavmmn”
NpUHAT B popme B YaCTW yCTaHOB/EHUA NopAKa
depepanbHoro yueTa nnL, OTHOCALUXCA K KOPEHHbBIM
3aKOHa MasiouMCIeHHbIM Hapoaam»

59

60

61

62

3akoHonpoeKT N2 275182-7 «O BHeCeHUW N3MeHEHW B OTAENbHblE 3aKOHOAATeNIbHble aKTbl
Poccuiickon QOepepaunn B YacTu NprBeAeHNa K eANHOOOPa3nio TEPMUHONIOTUN, KacatoLlencs
KOPEeHHbIX ManouncieHHbix Hapopos Poccuiickon Oepepayun». [lata pernctpayum: 29.09.2017.
URL: https://sozd.duma.gov.ru/bill/275182-7. Cratyc: ony6nukoBaH.

3akoHonpoeKT N2 275099-7 «O BHeceHWM U3MeHeHUA B cTaTbio 123.16. yacTv nepBon MpaxaaHCKoro
Kopekca Poccuiickonn Oepepaumi (B YacTv NpriBEAEHNA K eAMHO00Pa3No TEPMUHOMOMM, KacaloLLencs
KOPEHHbIX ManouncyieHHbIX Hapoaos Poccuiickon ®epepaunn)». [lata pernctpayum: 29.09.2017.
URL: https://sozd.duma.gov.ru/bill/275099-7. CraTyc: CHAT C paCCMOTPEHUA B CBA3M C OT3bIBOM
(OTKNOHEH).

3akoHonpoeKT N2 332762-7 «O BHeceHU n3MeHeHWi B cTaTbl 5 1 8 DepepasnbHoro 3akoHa “O rapaHTrsax
npaB KOPeHHbIX MaNounciIeHHbIX Hapoaos Poccuinckoin Oepepaumn’». flata permctpaumm: 05.12.2017.
URL: https://sozd.duma.gov.ru/bill/332762-7. Cratyc: ony6nmkoBsaH.

3akoHonpoeKT N2 785133-7 «O BHeceHUn n3meHeHun B OefilepasnbHblii 3aKoH “O rapaHTusaX npas
KOPEHHbIX ManoymncsieHHbIX Hapofos Poccuiickon Mepepaumn” B YacTu yCTaHOBIEHNA NOpAAKa
yyeTa L, OTHOCALLUXCA K KOPEHHbIM ManovyncieHHbIM Hapofamy». [laTa pernctpauumm: 29.08.2019.
URL: https://sozd.duma.gov.ru/bill/785133-7. Cratyc: onyb6nunkoBsaH.
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3akoHonpoekm
Ne 1195263-7%

CTaTyc: 3aKOHOMPOEKT
He NPUHAT

CoumanbHas
NeHCnA He TONbKO
AnA abopureHoB
CeBepa, HO 1 Ansa
BCEX OCTallbHbIX
KOpPeHHbIX HapoAoB

KntoueBble BONpOCHI:

v npeanaranocb pacwmpuTb
nepeyeHb 6eHedrLNAPOB Ha NonyyeHne
coumanbHON NeHCKKY Mo CTapoCTy,
NpPeaoCTaBUB €€ He TONTbKO B OTHOLLEHWM
KOPEHHbIX ManoYnCIeHHbIX HapOAoB
CeBepa, HO 11 B OTHOLLEHMWM UL, U3 YMCIIa
KOPEHHbIX HAPOAOB, HE NPOXKNBAOLLNX

B panioHax Cesepa;

v/ B KauyecTBe 060CHOBaHNA

B «[loACHUTENbHOM 3anuncke»

K 3aKOHOMPOEKTY ObINO yKa3zaHo, UTo
OTCYTCTBME B UMCIIe FPaXkAaH, UMetoLLnX
npaBo Ha JOCPOYHbIV BbIXO Ha NEHCUIO,
XuTenemn coceHNX C CeBEPHbIMU
MYHVLMMNANbHbIX PaiOHOB, IMEIOLLMX
aHasnornyHble CypoBble yCrIoBUA
NPOXNBaHUsA

3akoHonpoekm
Ne 112487-8%

CraTyc: 3aKOHOMPOEeKT
He NPUHAT

O npepene B 50 TbIC.
yenoBek ANA cTaTyca
«Mano4nCNeHHOro
Hapopga»

KntoueBble BONPOCHI:

v/ 3aKOHOMPOEKTOM Npeasiaranoch
3aKpenuTb NOJIOXKEHME O TOM, UTO
HapoAbl, KOTOPbIe ObINN BKIIOYEHbI

B EAVHBIN NepeyeHb KOPEHHbIX
ManounceHHbIX HapoaoB Poccuriickom
Qepepauumn, He MOryT 6bITb 13

Hero UCcKoYeHbl (B TOM Yncne npu
npeBbILEeHNN NONYAALNOHHOrO Npesena
B 50 TbIC. UenoBek);

V' B oduLManbHOM OT3biBe
MpasuTenbcTBa PO 6bIN0 OTMEYEHO, UTO
npoueaypa NCKYEHNA ManounCieHHbIX
HapogzoB v3 EgrHoro nepeyHs
3aKOHOLATeNIbCTBOM He NpeayCcMOTPeHa,
B CBA3M C YeM NpeBbILEHME Nnpeaena
UYNCNIEHHOCTU He SIBNIAETCA OCHOBAHMEM
0118 UCKNIOYEHMA MAaNoOYNCNEHHOTO
Hapopa 13 EgnHoro nepeyHs

63

3akoHonpoeKT N2 1195263-7 «O BHeceHWUM n3meHeHni B cTaTbio 11 OepepanbHoro 3akoHa “O rocy-

[lapCcTBEHHOM MeHCMOHHOM obecneyeHumn B Poccuiickoi ®epepauyn” (B YacTn pacluMpeHus rapaH-
TUIA NEHCMOHHOTO 06ecrneyYeHUs KOPEHHbIX ManouncieHHbIX HapoaoBs KpaiHero CeBepa)». [lata peru-
cTpaumu: 17.06.2021. URL: https://sozd.duma.gov.ru/bill/1195263-7. CraTyc: 0T3bIB 3aKOHOMPOEKTa (Ha
cTagun BHeceHuna B flocyfapcTBeHHyto lymy).

3akoHonpoeKT N 112487-8 «O BHeceHWM n3meHeHuI B cTaTbio 1 OefepanbHoro 3akoHa “O rapaHTusax

npaB KOPEHHbIX ManouncieHHbIX Hapoaos Poccuiickon Oefepauymn” (B YacTy yTOUHEHUA NOPAAKa
BefeHns EQUHOro nepeyHs KOpeHHbIX ManouncieHHbIX Hapogos Poccuiickon Mepepaunn)». data
pernctpauyum: 22.04.2022. URL: https://sozd.duma.gov.ru/bill/112487-8. CraTyc: CHAT C pacCMOTpeHUA
B CBA3U C OT3bIBOM (OTK/IOHEH).
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3akoHonpoekm
Ne 28409-8%

CraTyc: 3aKOHOMNpo-
KT NPUHAT B popme

CoBeplUeHCTBOBaHNE
3aKoHa 06 06WwmHax

MpuHaTre OeflepanbHOro 3akoHa oT
20.10.2022 N2 403-®3 «O BHeceHun
n3meHeHuin B ®efepasnbHbiil 3aKoH “O6
06X NPUHLMNAX opraHn3aLmm obLwmH
KOPEHHbIX ManoynC/IeHHbIX HapPOOoB

CraTyc: Ha cTagun
paccmoTpeHun

pbi6onoBcTBE»

depepanbHoro CeBepa, Cnbmpun 1 JanbHero Boctoka
3aKoHa Poccuinckon Oepepavmn”

3akoHonpoekm 3aKoH Kntouesble BONPOCHI:

Ne 309477-8% 0 «TPaANLNOHHOM V' aKTyasbHbl 3aKOHOMPOEKT, KOTOPbIN

HaxoauTcA Ha paccmoTpeHumn CoseTa
locypapctBeHHon ymbl B 2024 .,
HanpaBneHHbIN Ha N3MEHEHKe NopaaKa
ocyLlecTB/ieHNA pblIOOIOBCTBA B Lienax
obecneyeHns BegeHNA TPagULMOHHOTO
06pasa XK13HW 1 OCyLLeCTBIIeHNs
TPaAVLMOHHOW XO3ANCTBEHHOMN
[eATeNbHOCTY;

v’ 3aKOHOMPOEKTOM MNpeflaraeTcs
ybpaTb U3NMLLHNE aAMUHUCTPATVBHbIE
6apbepbl, UCKIIOUMB NOAAYY 3aABKU

1 cOauy OTYETHOCTY Ans GU3NYECKIX
JIUL, yperynnpoBas BOMPOC NyTem
YCTaHOB/IEHUA HOPMbI JO6bIUY (BbIIOBA)
BOAHbIX O1I0pecypcoB (06bem (KONMUeCTBo,
BEC), Pa3peLLEHHDBIX AnA 40ObIuM (BbIOBA)
JINLIOM, OTHOCALLMMCA K KOPEHHbBIM
MasoumMCIIEHHbIM HapOLaMm Wi ero
npeAcTaBUATENAM, NP OCYLLECTBEHNN
TPaAVLMOHHOTO PbIGOIOBCTBA

3akoHonpoekm
Ne 48132-8”

CraTyc: Ha cTaguu
paccMoTpeHus

«TpagnunoHHas
OXOoTa»

KnioueBble BONPOCHI:

V' 3aKOHOMPOEKT YyTOUHAET MOHATUE
«TPAAMLMOHHANA OXOTa», @ TaKXKe
3aKpenAeT rapaHTUM Ha TPAAULNOHHYO
OXOTY AJ151 JILL, KOTOPbIE HE OTHOCATCA

K KOpPeHHbIM, HO BeyT TPaANLMOHHbII
06pa3 KN3HU U ABNAITCA Coceaamm
KOpEeHHbIX HAPOAOB

65

66

67

3akoHonpoekT N2 28409-8 «O BHeceHUn n3meHeHWn B OefiepanbHbli 3akoH “O6 06LwmX NprHLMnax
opraHm3aumnm obLMH KOPEeHHbIX ManiouncneHHbix Haporos Cesepa, Cnbupwu n JanbHero Boctoka
Poccuinckon Oepepaumn” (B 4acT COBEPLIEHCTBOBAHUSA MOPALKa CO3AAHNSA U AeATENIbHOCTY OOLMH
KOPEHHbIX Manounc/ieHHbIX HapoaoB)». [lata pernctpauumm: 01.12.2021. URL: https://sozd.duma.gov.
ru/bill/28409-8. Cratyc: ony6nmKoBaH.

3akoHonpoeKT N2 309477-8 «O BHeceHUN nameHeHuii B GefepasnbHblil 3akoH “O pbibonoBcTBe
1 COXPaHEHUN BOHbIX BLMONOrMYecKrx pecypcoB” (B 4acT perynmpoBaHus pbiboioBCTBa B Liesisx
obecneyeHVa TPaAULIMOHHOTO 06pasa »KM13HN 1 OCYLLeCTBNEHNA TPaANLMOHHON XO3ANCTBEHHOMN
LeATeNbHOCTN KOPEHHbIX ManouncsieHHbIX Hapopos Ceepa, Cnbvpw 1 JanbHero Boctoka Poccuinckon
®epepauun)». lata pernctpauyum: 07.03.2023. URL: https://sozd.duma.gov.ru/bill/309477-8. Cratyc:
Ha paccmoTpeHumn CoseTa locyaapcTBeHHOM [lymbl.

3akoHonpoekT N2 48132-8 «O BHeceHUM n3MeHeHWI B cTaTbio 3 OefepanbHOro 3akoHa “O rapaHTuaAx

npaB KOPeHHbIX ManouncieHHbix Hapopos Poccuiickon Megepaumn” n ctatbio 19 OefepanbHoro
3aKoHa “O6 0XOTe U O COXPaHEHVN OXOTHUYBMX PECYPCOB U O BHECEHWWN U3MEHEHWIA B OTAENbHbIE
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V. Conclusion
3aKknw4yeHune

AHanu3 3akoHodaTeNbHbIX MHULMATUB POCCUICKOrO NapiaMeHTa 3a nociegHue
30 neT NoKasasn JOCTaTOYHO BbICOKYIO aKTVBHOCTb MapfiaMeHTapueB B pa3paboTke
aKTyanbHbIX HOPMATUBHBIX MPABOBbIX aKTOB, @ TaKKe BHECEHUSI U3MEHEHWI B Aeil-
CTBYIOLLME HOPMATVBHbIE MPABOBbIE aKTbl, KOTOPbIE KACAlOTCA CaMbIX Pa3HbIX aCMeK-
TOB XW3HU U [eATENbHOCTY KOPEHHbIX MaNlOUNCIIEHHbIX HAPOJOB.

Mopnagnka fecaT! 3aKOHOMNPOEKTOB OblNv NPUHATHI B popme defiepasibHbIX 3aKo-
HOB, B TOM Uncie 06beaAnHUB B cebe camble pasHble MHMLMATUBbI MOC/e opaboTKM
OTKJIOHEHHbIX MPOEKTOB. 3aKOHOAaTeNbCTBO Poccum nonyunno Tpu 6a3oBbix 3aKo-
Ha O rapaHTMAX MPaB KOPEHHbIX HAPOLOB, 06 OOLMHAX, O TEPPUTOPUAX TPAZULN-
OHHOrO MPUPOLOMNONb30BaHNA, @ GONbLIOE KOMUYECTBO MHbIX defepanbHbIX 3aKo-
HOB 6bl/10 JOMOJIHEHO CTaTbAMU, KOTOPbIE KacaloTCs NMPaB KOPEHHbIX HAPOAOB Ha
6110pecypCbl, OXOTY, AOCTYN K BOAHBIM OObeKTaM.

BmecTe ¢ Tem, Kak oTMeyvaeT npodeccop B. A. KpaxKoB, 3akoHogaTenbHOro pery-
NNPOBaHUA TPebyIoT TaKMe BOMPOChI, KaK perfaMeHTaLms STHONMOMMYecKomn aKcnep-
TV3bl, yYacTrie abOpUreHHbIX MpefcTaBuTenen B NPUHATAN PELLEHNIA, 3aTparmBato-
LMX NpaBa 1 3aKOHHbIE UHTEPECHI KOPEHHbIX HAPOLOB, MPVOPUTETHOCTb AOCTYMA
K pbl6OMPOMbIC/TOBbIM yHaCTKaM 1 OXOTHUYbUM YrogbsaM, K BOAHbIM Gropecypcam,
co3faHune TeppuUTOpUii TPAAULMOHHOTO NMPUPOLONONb30BaHUA defepasibHOro 3Ha-
UeHMs, MPaBOBON PEXNM TPAAMLNOHHOIO ONIEHEBOACTBA U Ap.”
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1. Introduction: BRICS and the Imperative of Inclusive Al Governance

In today’s globalized world, transnational academic collaboration has become
a crucial driver in shaping adaptive and equitable regulatory approaches to rapidly
evolving technologies. This is particularly relevant for the BRICS countries—Brazil,
Russia, India, China, and South Africa—where accelerating technological development
demands urgent interdisciplinary strategies for the governance of artificial
intelligence (Al). Across these jurisdictions, significant growth is evident in both
research output and educational performance, with notable increases in the volume
and quality of academic publications, particularly in high-impact journals.’

A recent bibliometric analysis of 3,580 publications on STEM education between
2014 and 2023 identified China, South Africa, India, Brazil, and Russia as the leading
contributors, with China occupying a dominant position.” Similar patterns are evident
in higher education and online learning. In 2023 alone, publication counts related to
online higher education reached 366 for China, 267 for India, 254 for South Africa,
and 94 for Brazil, while Russia was represented by only two publications.’ These
figures underscore both the dynamism and the unevenness of research engagement
among BRICS nations in key areas of digital and educational transformation.

Academic and institutional networks within the BRICS framework further enhance
cooperation. The BRICS Universities League now includes approximately 60 leading
universities from member states, while the BRICS Network University brings together
over 1,000 higher education institutions and research bodies, increasingly integrating
affiliated institutions from partner countries.* The recommendations of the 16" BRICS
Academic Forum (2024) highlight strategic priorities such as promoting academic
mobility, expanding digital learning, ensuring mutual recognition of qualifications,
and advancing both technical and humanistic education.’

1

Kim, E., Ramakrishnan, S., & Chiu, J. L. (2025). Polarization in BRICS and G7: Scopus-indexed journal
production trends (2013-2023). Publications, 13(1), 9-25.

Fayzullina, A. R., et al. (2024). A review of STEM education research in BRICS countries: An analysis of
research trends. Frontiers in Education, 9, 1410069.

Masalimova, A. R, et al. (2024). Analyzing trends in online learning in higher education in the BRICS
countries through bibliometric data. Frontiers in Education, 9, 1409013.

TV BRICS. (2024, August 30). BRICS cooperation in the field of education. https://tvbrics.com/en/bricslife/
brics-cooperation-in-the-field-of-education/

® BRICS Think Tanks Council. (2024, May). Recommendations of the 16" BRICS Academic Forum 2024 to the
Leaders of BRICS Countries. https://bricsthinktankscouncil.org/knowledge-base/recommendations-of-
the-16th-brics-academic-forum-2024-to-the-leaders-of-brics-countries/



BRICS LAW JOURNAL  Volume 12 Issue 3 (2025) 202

2. Youth Scholarship as Vectors of Context-Sensitive Insight

Within this broader context, the Ill International Youth Law Forum Law
Afterknown: Law Beyond the Ordinary, held on May 16, 2025 at the University of
Tyumen, underscores the growing importance of international academic dialogue.
The Indo-Russian student panel “Navigating the Legal Challenges of Artificial
Intelligence in the Digital Age: Ethics and Regulations” offered a compelling
illustration of the urgent need for coordinated legal paradigms capable of addressing
both technological disruption and ethical imperatives. The panel’s discussions
reinforced the call for interdisciplinary scholarship and culturally informed legal
frameworks — an area where BRICS countries can offer unique perspectives through
shared experience and collaborative knowledge production.

The scholarly contributions of emerging researchers, presented during this
forum, highlight context-sensitive insights that can enrich policy dialogues in both
domestic and international arenas.

3. Metaphors, Misconceptions, and the Need for Linguistic Precision

llya Levin’s (University of Tyumen, Russia) research is profoundly relevant within
the rapidly evolving domain of artificial intelligence. The metaphorical constructs
employed to represent Al are more than rhetorical devices-they actively shape
conceptual frameworks adopted by policymakers, organizations, and the public.
Such metaphors may engender either unwarranted alarm or unrealistic expectations,
thereby skewing discourse and influencing regulatory decisions. For instance,
depicting Al systems as “therapists” implies emotional comprehension that current
algorithms demonstrably lack, potentially placing vulnerable individuals—particularly
those seeking mental health support-at risk of misplaced reliance.

This concern resonates in the Indian context, where Al-based mental health
chatbots face criticism for fostering therapeutic misconception. Users may
overestimate the system’s understanding and emotional capacity, while professionals
caution that reliance on such tools could delay access to licensed care and exacerbate
psychological distress.

The implications of linguistic imprecision extend directly into the legal sphere.
Legislation formulated on the basis of metaphor-induced misconceptions may fail to
address genuine hazards or, conversely, stifle innovation. This tension is particularly
salient in India and Russia, where rapid Al expansion coincides with complex social
and regulatory frameworks, as well as cybersecurity concerns. India’s establishment

®  Halder, S.(2025). Developing mental health support chatbots in India: Challenges and insights. Annals

Indian Psychiatry, 9(1), 99-101; Chowdhury, A. (2025, July 22). Al therapy in India: Mental health solu-
tion or digital Pandora’s box? Boom Live. https://www.boomlive.in/decode/ai-therapy-india-mental-
health-solution-risks-benefits-29081
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of the IndiaAl Safety Institute under the Safe and Trusted Pillar of the IndiaAl Mission
reflects an effort to ensure Al systems remain contextually appropriate, ethically
aligned, and socially reflective.’

Russia, recognizing the risks of unregulated Al deployment, has enacted legis-
lation introducing liability for harm caused by experimental Al systems. The law
mandates civil-liability insurance, investigative commissions to assess Al-related
incidents, and safeguards to enhance transparency and accountability when Al
technologies cause harm to individuals or property.®

Together, these case studies reinforce Levin’s thesis: imprecise Al metaphors
are far from innocuous. They distort public understanding, and legal frameworks
grounded in metaphor rather than empirical reality risk both failing to protect
citizens and impeding ethical innovation.

4. Legal Ambiguities Around Digital Continuity

Equally compelling is Ekaterina Nazarova’s (University of Tyumen, Russia)
examination of digital immortality and its juridical uncertainties. Her analysis of the
commercialization of posthumous digital identities and the lack of robust frameworks
for digital inheritance exposes psychological, social, and legal risks. These include
unauthorized data exploitation, commodification of identity, and deprivation of
“algorithmic oblivion.” Beyond individual rights, these issues carry implications for
mourning processes, collective memory, and human dignity.

In India, the absence of explicit legal frameworks governing digital inheritance has
created tangible distress. Families have often been barred from accessing a deceased
relative’s Gmail or WhatsApp accounts despite features such as Google’s Inactive
Account Manager.’ Legal experts have called for reforms, including amendments to
the Indian Succession Act and recognition of digital assets in wills. Yet, such measures
remain overdue.”

Agrawal, A. (2024, October 13). Govt mulls setting up artificial intelligence safety institute. Hindustan
Times. https://www.hindustantimes.com/india-news/govt-mulls-setting-up-artificial-intelligence-
safety-institute-101728833433153.html; Jeevanandam, N. (2024, October 15). MeitY hosts consulta-
tion for establishing India Al safety institute under IndiaAl mission’s safe and trusted pillar. IndiaAl. https://
indiaai.gov.in/news/meity-hosts-consultation-for-establishing-india-ai-safety-institute-under-indiaai-
mission-s-safe-and-trusted-pillar

TAdviser. (2025, June 19). Regulation of artificial intelligence. https://tadviser.com/index.php/
Article:Regulation_of_artificial_intelligence

Legal Service India. (n.d.). Who inherits your data? The legal gap in India’s digital legacy. https://www.
legalserviceindia.com/legal/article-21052-who-inherits-your-data-the-legal-gap-in-india-s-digital-
legacy.html

NLIU Law Review Blog. (2025). Digital estate inheritance law: A need of the hour to balance the rights of
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In Russia, President Putin’s 2019 law formally recognized “digital rights” within
the Civil Code, acknowledging that such rights can be transferred or exercised.
However, practical mechanisms for managing posthumous digital legacies remain
underdeveloped." Studies show that heirs frequently struggle to identify and access
online accounts. Proposals for both state-supported and private-sector models to
manage “digital heritage” demonstrate that current legislation, while symbolically
significant, is insufficient without functional structures.”

These BRICS-specific developments affirm that Nazarova's concerns are not merely
theoretical but urgent. Without enforceable laws and institutional mechanisms,
survivors navigate a digital afterlife fraught with ambiguity and ethical risk.

5. Linguistic Diversity and Algorithmic Bias in Machine Translation

Anton Gordeev'’s (University of Tyumen, Russia) critical analysis of censorship in
neural machine translation (NMT) highlights how ideological and jurisdictional bias
can infiltrate Al systems. Language conveys meaning but also embodies cultural
identity and political nuance. When NMT systems impose ideological or regulatory
filters—whether overtly or covertly—there is a risk of eroding linguistic diversity and
distorting minority voices, especially in multilingual states like India and Russia.

InIndia, where linguistic plurality is central, NMT systems often struggle with under-
resourced languages and biased representations. The absence of comprehensive
parallel corpora for many of India’s 22 constitutionally recognized languages
hinders equitable translation. Even for widely spoken languages such as Hindi and
Bengali, NMT systems frequently misinterpret idioms, producing literal or erroneous
translations that undermine local dialects and expressions. These distortions carry
ideological consequences by privileging dominant norms over minority voices.

In Russia, ideological filtering and narrative control influence Al-driven translations
of politically sensitive content. Russian NMT models—shaped by state-mandated
censorship through institutions such as Roskomnadzor-risk perpetuating systemic
bias and erasing dissenting voices.

Gordeev’s call for transnational standards to mitigate algorithmic bias is
therefore critical. In India, equitable NMT demands investment in diverse datasets
and community-driven frameworks, while in Russia, safeguarding plurality requires
transparent model governance and protections for linguistic freedom. Cross-BRICS
collaboration could reconcile cultural specificity with technological integrity,
ensuring Al respects rather than overrides linguistic diversity.

Suberg, W. (2019, March 13). Russia adopts Digital Rights Law that forms the basis of digital economy
development. CoinTelegraph. https://cointelegraph.com/news/russia-adopts-digital-rights-law-that-
forms-the-basis-of-digital-economy-development

Sergeeva, A., Gerlit, R., & Krcmar, H. (2020, May 27). Digital inheritance: A comparative analysis of legal
frameworks in civil law jurisdictions. Jusletter IT. https://author.weblaw.ch/magnoliaAuthor/jusletter-
it/en/issues/2020/27-Mai-2020/9_5_digital_inherita_d5b9cdd9ae.html
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6. Cultural Intelligence and Justice: Al in Literary-Legal Contexts

Viacheslav Shilov’s (University of Tyumen, Russia) interdisciplinary study applies
Al models to the literary-property dispute surrounding Chekhov's “Uncle Vanya! His
analysis illustrates both the transformative potential and inherent limitations of Al in
legal-cultural contexts. While Al can efficiently process large volumes of precedent
data, it lacks the capacity to discern cultural nuance, ethical complexity, and
emotional resonance—factors essential to informed adjudication. This underscores
the imperative of hybrid models of justice in which Al complements, rather than
supplants, human judgment.

In India, the judiciary’s experiments with Al case prediction and legal research
raise similar concerns. Studies demonstrate that Al systems developed in Western
contexts may fail to capture cultural nuances central to Indian jurisprudence,
potentially leading to biased outcomes. Brazil has faced comparable challenges,
where Al-driven adjudication struggles with the country’s diverse cultural and legal
traditions.

These examples reinforce Shilov’s argument: while Al can be a valuable tool
in legal proceedings, it must not replace human judgment. In culturally diverse
societies, integrating contextual and ethical sensitivity is indispensable.

7. Legal Personality and Autonomous Agency: Personhood & Liability

The works of Egor Kucherenko and Nikita Kalashnikov (University of Tyumen,
Russia) address foundational issues of Al personhood and liability. The attribution
of legal personality to non-human entities raises profound theoretical and practical
challenges, while existing tort frameworks are inadequate for the consequences
of autonomous Al agents such as self-driving vehicles. Their analyses emphasize
the need for forward-looking legislation capable of accommodating decentralized
decision-making and novel responsibility structures.

In India, the legal status of Al remains underdeveloped, with no explicit recognition
of Al as a legal person. However, Indian jurisprudence has demonstrated flexibility in
granting legal personhood to non-human entities. For instance, the Supreme Court
has recognized the legal personality of Hindu idols in the case of Yogendra Nath Naskar
v. C.LT, allowing them to own property and represent themselves in court. Additionally,
the Uttarakhand High Court in Mohd. Salim v. State of Uttarakhand granted legal
personhood to the Ganga and Yamuna rivers to facilitate their protection. These
precedents suggest a potential pathway for extending legal personhood to Al systems,
particularly those with significant autonomy and impact on human affairs.”

" Fastrack Legal Solutions. (2025, March 21). Balancing Al and algorithms: Assessing the Indian consti-

tution’s compatibility. https://fastracklegalsolutions.com/ai-and-indian-constitution/; Vats, K. (2025).
Beyond human hands: Rethinking legal status and responsibility for Al in India. IJLSSS, 3(4), 115-130;
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Regarding autonomous vehicles, India’s existing legal framework is ill-equipped to
address the complexities introduced by Al-driven transportation. The Motor Vehicles Act,
1988, does not account for self-driving technologies, leading to regulatory gaps.

In Russia, while policymakers have initiated debates on Al regulation,
comprehensive legislation addressing Al personhood and liability is still lacking. This
gap underscores the necessity of new legal frameworks to balance accountability,
innovation, and public protection.”

These examples from BRICS countries highlight the urgent need for legal reforms
that recognize the evolving role of Al in society. Establishing clear legal personhood
and liability frameworks for Al systems is essential to address the challenges posed by
autonomous technologies and to ensure that responsibility is appropriately assigned
in cases of harm or misconduct.

8. Indian Student Contributions

The Indo-Russian forum also featured numerous insightful contributions from Indian
students, underscoring the value of bottom-up perspectives in global Al governance
debates.

Ms. Rupal Devi, a law student at Bhagat Phool Singh Mabhila Vishwavidyalya
University, India, presented on the topic “Wired for Justice: Al, Ethics, and the Law in
a Digital World." In her presentation, she emphasized the expanding role of artificial
intelligence in diverse aspects of life, particularly within the justice delivery system. She
highlighted that the Supreme Court of India employs SUVAS (Supreme Court Vidhik
Anuvaad Software), an Al-powered platform translating judgments from English
into vernacular languages to enhance access to justice. She also drew attention to
SUPACE (Supreme Court Portal for Assistance in Court Efficiency), a portal designed
to assist judges and judicial officers with legal research, case status management, and
data mining of case law to reduce pendency and delays. In addition, she noted that
numerous Indian start-ups now employ Al-driven technologies for dispute resolution,
with online dispute resolution portals proliferating over the last decade.

Rupal further examined pressing concerns associated with Al deployment. She
discussed the 2018 Uber self-driving car accident, which illustrates unresolved
questions of liability in Al-driven systems. She also raised the issue of mass
surveillance through facial recognition, increasingly used for crime prevention,
detection, and evidence gathering, and underscored the risks of algorithmic bias
in digital technologies. For example, Amazon withdrew an Al-based hiring tool

Kunhambu, A., & Rohatgi, A. (2021, September 9). Artificial intelligence and the shift in liability. iPlead-
ers. https://blog.ipleaders.in/artificial-intelligence-shift-liability/

ApniLaw. (n.d.). An analysis on legal challenges for autonomous vehicles in India. https://www.apnilaw.com/
legal-articles/acts/an-analysis-on-legal-challenges-for-autonomous-vehicles-in-india/; Vats, 2025.
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that systematically discriminated against women candidates, while the COMPAS
(Correctional Offender Management Profiling for Alternative Sanctions) algorithm,
widely used in U.S. courts, has been criticized for producing racially biased bail and
sentencing decisions.

She additionally emphasized the disruptive potential of deepfakes and related
technologies, which may undermine the credibility of electronic evidence in judicial
proceedings and erode public confidence. Referring to the principle that“justice must
not only be done, but also appear to be done,”she warned that deepfakes threaten to
compromise this foundational tenet. Finally, she considered regulatory frameworks,
including European legislation, India’s Digital Personal Data Protection (DPDP) Act, 2023,
and Russia’s National Al Strategy, 2019, concluding that the integration of Al into justice
systems must ensure accountability, transparency, and fairness, while recognizing that
justice cannot be fully automated without meaningful human oversight.

The second presentation, delivered by Ms. Mouli Singhal of Symbiosis Law
School, Noida, India, was titled “Towards Transparent and Ethical Al: Legal Challenges
of Algorithmic Bias and Data Privacy in Cross-Border Regulation of Al She examined
in depth the ethical and legal biases inherent in Al systems, focusing particularly
on algorithmic discrimination and data privacy. She observed that in BRICS nations,
legislation governing Al and data protection remains underdeveloped, leaving
citizens’ rights vulnerable. As BRICS countries account for approximately 42% of
global pollution and are also among the largest providers of digital services, the
absence of robust legal safeguards is particularly concerning.

Mouli emphasized the significance of the DPDP Act, 2023, recently enacted in India,
as a step toward addressing privacy concerns. Nonetheless, she argued that algorithmic
bias, often rooted in flawed datasets, continues to pose risks of discrimination in critical
areas such as dispute resolution, economic policymaking, and welfare distribution.
Drawing a comparison to the European Union, which mandates transparency in
algorithmic processes, she noted that most BRICS+ nations are still in the process of
developing enforceable standards to prevent bias and discrimination. She further
discussed challenges of digital sovereignty, data colonialism, and localization, which
complicate cross-border regulation. Highlighting divergences in legal approaches
across BRICS countries, she underscored the difficulties these present for multinational
corporations and the establishment of unified governance frameworks. Her presentation
concluded with a call forinnovative legal tools — such as algorithmic impact assessments,
enforceable transparency requirements, and cooperative data governance models —as
essential to aligning Al development with democratic principles, human rights, ethics,
and fairness.

Ms. Vrinda Mandal and Ms. Srishti Agarwal presented a paper entitled
“Reassessing Informed Consent in the Age of Artificial Intelligence: A Legal Paradox?”
They explored how patients can make rational and informed decisions about medical
care in contexts increasingly shaped by Al. The paper addressed challenges arising
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from Al's“black box” problem and its tendency toward hallucination, which highlight
issues of opacity, unpredictability, and reliability. This epistemic gap complicates
disclosure obligations and threatens the substantive validity of consent. Their analysis
drew on frameworks including the EU Al Act, GDPR, the Personal Data Protection
Law (PDPL), and sector-specific health regulations, revealing significant limitations
in addressing the lifecycle risks of Al-powered healthcare. They proposed an
adaptive consent management system and a shared accountability model, stressing
jurisprudentially that no technological innovation should erode fundamental rights,
particularly those connected to healthcare and the right to life.

Astitva Kumar Rao, from Dr. B. R. Ambedkar National Law University, Sonipat,
Haryana, India, presented “The Digital Dilemma: Ensuring Human Rights in the
Regulation of Artificial Intelligence!” He emphasized the rapid expansion of Al across
multiple domains of life and the urgent need for a coherent legal framework in India.
Although some states have adopted preliminary Al-related legislation, the country
lacks a comprehensive national law. The DPDP Act, 2023 addresses certain privacy-
related issues, yet gaps in consistency and the absence of international standards
continue to hinder effective governance. He highlighted the potential implications
of Al for international humanitarian law, healthcare regulation, gender rights, and
cybercrime.

Finally, Ms. Reeva Rana (Bhagat Phool Singh Mabhila Vishwavidyalya University,
India) presented “Al’'s Negative Impact on Our Well-Being and Lives.” She analyzed Al’s
adverse consequences for human rights, including privacy violations, cybercrime,
racial discrimination, and gender-based inequalities. She cited the use of facial
recognition technologies in China’s Xinjiang region, where surveillance systems
have been employed to monitor the Uyghur Muslim population, raising serious
concerns of mass discrimination and cultural repression. She further highlighted
the dual-use nature of Al technologies, noting their potential to facilitate ethnic
cleansing. Additional examples included Amazon'’s gender-biased hiring system and
the COMPAS algorithm in U.S. courts, which has been shown to disproportionately
classify Black defendants as high risk. These cases, she argued, reveal systemic risks
that demand urgent regulatory attention.

9. Conclusion: Harmonizing BRICS Institutional Narratives
with Grassroots Scholarship

In an era characterized by profound technological transformation and evolving
geopolitical dynamics, the BRICS consortium emerges as a pivotal platform for
developing inclusive, culturally attuned, and resilient frameworks for Al governance.
By leveraging shared objectives and pooled regulatory capacities, BRICS nations
are uniquely positioned to articulate normative alternatives to prevailing Western-
centric or unilateral models.
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Within this broader geopolitical context, student-led research emerging from
forums such as the University of Tyumen's Youth Law Forum illustrates the significance
of bottom-up, context-specific scholarship. By addressing critical issues-ranging from
metaphorical misrepresentations of Al and digital inheritance to translation bias,
algorithmic personhood, and liability—these contributions not only enrich academic
debates but also provide valuable input for policy dialogues in both India and Russia.
Their interdisciplinary insights demonstrate the capacity of young scholars to refine
regulatory discourse, introduce pragmatic considerations into governance proposals,
and contribute to the creation of a genuinely pluriversal Al agenda grounded in local
realities rather than externally imposed frameworks.

In sum, the synergy between BRICS-level institutional coordination and student-
driven intellectual inquiry holds considerable promise. It fosters innovation across
multiple levels, bridges institutional ambition with ethical responsibility, and supports
the development of Al governance models that are technologically advanced while
remaining socially and culturally responsive. As BRICS nations chart their collective
trajectory, the integration of emerging scholarship into governance structures will
be essential to realizing the potential of technology for inclusive, equitable, and
sustainable development.
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