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Abstract. The techniques and content of legal education have not changed much
over the years, but the law itself has changed a great deal. There is a clear need for
law faculties to rethink their approach to teaching, including students who intend to
embark on careers as legal practitioners, and others whose legal studies will take them
in other directions. The core of legal training should, in the author’s view, be advocacy:
the ability to present a case on behalf of another to a neutral reader or listener in a way
intended to inform or to persuade. Obviously, legal education requires mastery of
material, but far more emphasis needs to be placed upon how that material came
into being, how it relates to other cultural phenomena, and how it can be used going
forward. It is, moreover, essential for law teachers to be aware of the demands of
globalization: they must expand their horizons to include developments occurring
outside their own countries and legal regimes. This article suggests several devices
that might serve to broaden law faculty curricula, and to promote the elusive goal of
“learning to think like a lawyer”in the contemporary world: a set of skills that should
be valuable to all students as they embark on their careers.

Keywords: legal education; advocacy; curricular reform; “thinking like a lawyer”
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There is a vast divide between the legal academy and the world of legal practice,
which often appears unbridgeable in either direction. The old adage that“those who
can, do; those who can't, teach”' seems to have found a home in law schools around
the world, regardless of geographic location or specific legal tradition.

Law faculties are not trade schools, nor are they meant to be. Yet a person must
pass certain pedagogical milestones before being permitted to hold herself or
himself out to the public as qualified to discharge the responsibilities of a legal
professional. Graduating law students must have acquired three things: a body of
knowledge of the law and its application; internalized patterns of thought (glibly if
accurately summarized in U.S. law schools as learning “to think like a lawyer”); and
a means of expressing both, using a specialized vocabulary and syntax. Whether
they have done so is meant to be measured by the examinations that are the bane
of their existence. Yet once those challenges have been met and overcome, new
lawyers often find themselves living in an entirely unfamiliar world, for which their
university experiences have not prepared them well, if at all.

The causes of the chasm between legal education and legal practice are many.
Some are purely logistical: many law faculties are understaffed and underfunded,
and they simply do not have the resources to invest in the kind of personalized,
intensive pedagogy required to optimize the preparation of practitioners. In some
legal systems, practical training takes place only after basic educational thresholds
have been crossed, through a graduate degree, a specialized training facility, or
a period of clerkship, articles, or internship. Occasionally, law professors view
themselves as theoreticians, scholars whose ethereal universe has no room or time
to consider actual clients or actual lawsuits: those rough-and-tumble things can be
internalized after graduation. But more importantly, law faculties around the world
are home to hordes of students who have not the slightest desire or intention ever to
practice law: they are there to acquire a certain perspective, which they believe will
grant them comparative advantage in business, or of government, or of consulting.
To them, practice-focused education would be an unwanted distraction.

The diversity of consumers of legal education poses an unusual challenge to the
academy. Most students pursuing degrees in medicine hope to become doctors, and
so they and their teachers need not spend much effort exploring where academic
study ends and “tradecraft” begins. Medical students virtually to a person want, and
need, both. Architecture professors can ordinarily assume that the large majority of

' This bon mot, hardly beloved, for obvious reasons, of those in the teaching profession, is frequently

attributed to H.L. Mencken but appears to have originated with George Bernard Shaw in his notes to
Man and Superman (Cambridge University Press, 1903).
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their charges want to design buildings after they leave school: they are not there to
learn to “think like an architect.”

The dilemma for law faculties, then, is this: how can a single classroom, or a single
curriculum, prepare students whose career plans are so very different? And this
practical question raises more fundamental ones: what exactly do we want a student
to know, or to be able to do, on the day that she receives her degree in law, whatever
might be her next steps?* What does “thinking like a lawyer” really mean, anyway?
What is it that people with law degrees can do that people without them cannot?

There is a one-word answer to that last question, which should drive all legal
education, regardless of the constitutional or cultural milieu in which it takes place.
That word is advocacy. What law professors should be training their students to do -
irrespective of whether they intend to be active members of the legal profession —is
to be able to advocate, effectively, persuasively, and within the contours of existing
law.

It might be objected that substantial numbers of lawyers are not advocates,
and many successful ones have never seen the inside of a courtroom. Why, then,
should they be required to internalize a set of skills that they will never use? But the
question is based on a flawed assumption. Students trained in the law, if they have
been paying attention and if their professors have taught them well, should be able
to act as advocates, and should know how to do it, not only in courtrooms, but in
boardrooms, in the office, and in correspondence. They should be able to make their
case for themselves, or for those for or with whom they work, in whatever field of
endeavor they enter.

Advocacy is something inherent in our daily lives, and most of us engage in it
without thinking. We constantly try to persuade others to embrace our point of view,
and in all likelihood we do so with at least some degree of success. So, when we were
successful in getting someone else to do something important to us — a parent who
allowed us to follow an educational goal; a friend who accepted an invitation to join
us; a teacher whose approval we needed to take a next step in school — when we
brought them around, how did we do it?

Probably, we did instinctively just what law schools should be teaching and
refining. We appealed to logic and precedent. We explained the good things that
would happen if we had our way, and the bad things that would follow if we didn't.
We fended off objections, by presenting facts, and by appealing to rules and
principles, that have already been accepted. No, it is not dangerous to go there.
No, the opportunities will far outweigh the risks. No, you will not miss out on better
options if you come with me. No, | am not being untrue to our shared values.

? | use the female pronoun generically not out of political correctness, but in recognition of the fact

that, around the world today, a significant majority of law students are, in fact, women. The Ameri-
can Bar Association reports that, in 2024, women enrolled in law school outnumber men by 5-4,“and
the gap is growing every year”” See ABA Profile of the Legal Profession 2024. https://www.american-
bar.org/news/profile-legal-profession/
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And, of course, advocacy has enormous potential social significance, for those
motivated to employ it and trained to employ it well. An accomplished advocate
can be the voice of someone who is otherwise without a voice. A trained advocate
can be the most successful promoter of change, just as she may be the guardian of
fundamental values when political forces turn against them.

That is, after all, what lawyers, and those trained in the law, are empowered to
do. And it is that role of lawyers that make us feared by despots and tyrants. History
demonstrates again and again that lawyers are the ones manning the barricades
when democracy is under attack.

As usual, Shakespeare said it best. Everyone knows the famous line from Henry VI,
Part Two, in which the character Jack Cade famously says: “The first thing we do, let’s
kill all the lawyers."That forms the basis of countless lawyer jokes, and it is pinned up
on break-room bulletin boards in law firms around the world. But far from an insult,
as is usually perceived, the context shows that Shakespeare was offering profound
testimony to the promise that a legal education may offer.

In the play, Cade and his friend Dick Butcher were lazily musing about how they
would overthrow the government: and, indeed, all of the existing social order. Here
is Jack Cade’s platform:

CADE

There shall be in England seven halfpenny loaves sold for a penny: the three-hooped
pot shall have ten hoops, and | will make it a felony to drink small beer: all the realm shall
be in common; and in Cheapside shall my palfrey go to grass: and when | am king, as king
I will be, there shall be no money; all shall eat and drink on my score; and | will apparel
them all in one livery, that they may agree like brothers and worship me their lord.

The English may not be entirely transparent to contemporary readers, but the
thought most certainly should be. Were Cade and his friends to have their way, they
would make decisions for the people, who would not only tolerate that, but welcome
it. They, the rulers, would dictate what is sold and for how much, and what food,
drink, and clothing would be permitted. Meanwhile, they would enjoy whatever
privileges they seek (Cade’s “palfrey” — pony — would nibble the grass of Cheapside,
a public commons), and because of the favors they would dole out, they would be
“worshipped” as the people’s “lord.”

But the ne’er-do-wells recognized that there would a problem in reaching those
goals: there would be guardians at the gates who would not permit these things to
happen. It is in response to Cade’s pipedream that his accomplice Butcher chimes
in,

BUTCHER

The first thing we do, let’s kill all the lawyers.

With that, Cade is in ready agreement:

CADE

Nay, that I mean to do. Is not this a lamentable thing, that of the skin of an innocent
lamb should be made parchment? That parchment, being scribbled oer, should undo
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a man? Some say the bee stings: but | say, ‘tis the bee’s wax; for | did but seal once to
athing, and | was never mine own man since.

Impressing a wax seal on a deed made an otherwise nonbinding commitment
enforceable at law. In other words, Cade was lamenting that he had entered into
a contract and was going to be held to it. And, to a thief, a despot, or a brigand, being
required to keep promises is something to be avoided at all costs.

That is why Cade and Butcher wanted to “kill all the lawyers” Because it is the
lawyers who would oppose their scheme. It is the lawyers who would stand and defend
the conspirators’intended victims. It is the lawyers who would ensure that promises
duly made be kept, that order for the common good be respected, and that neither
Cade nor any other man in England would be worshipped as the people’s lord.

That is how they knew that the success of anarchy, of dictatorship, would
require the elimination of the lawyers. In every society in which human rights are
openly violated in today’s world, the lawyers must first be silenced, be coopted, be
marginalized, and be systematically neutralized.

So that is the essential challenge for law teachers and their students: is to prove
that Jack Cade was right. And that is why the fundamental assumptions of legal
education around the world need to be revisited. Some steps might be taken to make
legal education more relevant to the needs of all students without unduly freighting
it with elements of interest to only a fraction of its audience. First, demonstrably
unsatisfactory methods of presenting material in classrooms, used only because
they are deeply embedded in tradition, need to be weeded out. It is common, for
example, for law teachers to present their subjects as if they constituted an arbitrary,
tedious, and boring barrier that students must overcome. There is simply no reason
to embrace this approach, and certainly “it has always been done this way”is not an
acceptable defense. That argument quite likely never worked; it will certainly not
work in today’s interconnected and high-tech world.

The law has never been a collection of dry maxims, or arbitrary rules to be
memorized and then recited in examinations. The study of the law is the study of
human society. It is about relationships, about how people and entities are required
to treat one another if we are all to live together in some kind of generally acceptable
harmony. Its concepts are deeply embedded in history, in philosophy, in religion,
and in economics. And students of the law must be encouraged to envisage their
academic pursuits against those backdrops.

Obviously, in the law and elsewhere, rote learning, memorization, and repetition
have a role to play. It is important to know, for example, how long a defendant has to
answer a civil complaint against him, or for how many hours a criminal suspect may
be held by the authorities without formal charges. But acquiring that knowledge is
facilitated if it is presented in context. How and why did these seemingly arbitrary
rules come into effect? Who promoted their adoption, and to achieve what goals?
Were they opposed at their inception, and if so by whom? How have they been
applied, over the years? It is not difficult to embed, say, a course in civil procedure
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in this kind of context. And when the subject more readily lends itself to a broader
view — constitutional law, for example, or the rules of evidence - there is no excuse
for dry and bloodless presentations.

Of course, the goal of law professors to teach how to“think like a lawyer”is often
challenged by students who are all too well aware that those teaching them are not,
in fact, lawyers, at least if by that term one means people who earn their living by
advising clients, drafting legal documents, or appearing in court. Moreover, there is
no clear connection between listening to hours and hours of lectures and acquiring
and assimilating any particular habits of thought.

This article asks — and with diffidence proposes answers to — seven questions as
starting points for analyzing whether there is a legal education model that can be
anchored in the real world of people, businesses, and government. And no model
makes sense if it fails to remain true to the philosophical and logical underpinnings
of critical concepts that law students must learn and understand, also taking into
account the practical constraints that law teachers are destined to face.?

My perspective as primarily a practitioner is different from that of men and women
learned in the law whose career mission is passing on a set of skills or a compendium
of knowledge. As both a professor and a practitioner, | have had opportunities to
observe the legal systems of other countries, and | have been privileged to have
studied comparative law extensively in law school and throughout my career. But
| identify first as a lawyer in private practice, and as such | am not fluent in the
specialized vocabulary of legal education as a subject of study in itself.

With those caveats well noted, these are the suggestions of a veteran advocate
on the proper role of the academy and its ideal interactions with the world of legal
practice:

1. What skills are required of law graduates, and how do professors help
students to maximize their chances of acquiring those skills? It is easy to answer
this question in the abstract by invoking broad categories of activity: “reading,”
“researching,”“writing,”“analyzing”” Perhaps a more progressive answer would add
“listening” or “bringing perspective to legal problems.” But the core function of
lawyering is advocacy. The trick is in translating this answer into an educational

approach that is realistic.

Many additional issues confronting legal education are outside the scope of this article. In the Unit-
ed States, for instance, we are currently experiencing a vast oversupply of law school graduates, for
whom the economy offers no serious hope of fulfilling professional employment in their chosen field.
Some analysts even suggest that law schools are deliberately creating the imbalance between supply
and demand: having become a profit center for universities, law schools now have a mission entire-
ly unmoored from the task of imparting a serious legal education, much less training lawyers of the
next generation. That said, it would seem to be inappropriate for law schools to shut their doors to
anyone eager to gain the unique perspective that such schools are — when they are at their best -
well designed to impart.
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An advocate is given the high responsibility of analyzing a legal document, or
presenting a plea to a neutral magistrate, or negotiating a relationship, from the
perspective of another who presumably lacks the formal training to do so. Much
depends on the advocate’s skill in carrying out that task: possibly someone’s freedom, or
the applicability of a government sanction, or the success of a venture, or the conditions
under which people will interact with each other. For an advocate, it is both a heavy
responsibility and a great privilege to have the well-being of others in one’s hands.

Itisimpossible to conceive of a successful lawyer who is inadequate as an advocate.
But it is all too possible to envisage a student who succeeds at internalizing legal
knowledge but who cannot then use that knowledge to present the cause of another
person. So the teaching of advocacy must be the center of legal education, including
the training of those who intend to pursue careers in business, in government, or in
teaching, rather than in the practice of law. Fortunately, a curricular focus on advocacy
as a skill is actually quite simple to embrace. The history of the law — decided cases,
legislative enactments, scholarly writings, negotiated solutions to problems —is itself
a record of the outcomes of advocacy. Advocacy, in other words, is not only the
substance of the practice of law as a profession, but also the theme that runs through
the development of the legal systems under which we all live today.

Matters resolved by courts in the past are— and should be taught as — not static
results, but the outcomes of dynamic processes. Students should be encouraged
not merely to learn the rules that decided cases either articulate or apply, but also
to understand how the courts were seized of those issues in the first place. What
did the losing side have to say? After all, the position that opposed the ultimate
outcome was initially defensible in theory and then defended in practice. What was
that defense? What arguments were put forward? Why were they ultimately rejected
as inconsistent with existing law? Could they have been strengthened and, if so,
how? How would we argue the two sides of the dispute had we been handed the
assignment? What can we infer about the policies and principles that underlie the
legal system from a given example, or a set of examples?

Nor is this focus something applicable only in common law countries, with their
emphasis on judicial precedent and their reliance on the doctrine of stare decisis.
In the same way, the statutory enactments and the contents of legal codes in civil
law regimes should be seen as the outcomes of competitions between differing
interests. And this is true with respect to routine applications of the rules, as well
as the “big” questions whose resolution is likely to resonate far and wide. Why is it
that to be valid, a will requires a specific number of witnesses? What would happen
were the law otherwise? Should blasphemy and other forms of hateful speech be
treated as criminal offenses against the body politic, subjecting their perpetrators
to punishment by civil authorities? How far may public dissent against government
policies go in a state bound to adhere to international human rights instruments?
What do our societal answers to these questions say about the balance between
individual and collective rights?
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Addressing these questions, and countless others like them, is as important
to a legal education as knowing the limitations period for breach of contract
lawsuits. Questions beginning with the word “why” should always be welcome in
the classroom; indeed, they should be anticipated and addressed.

The contest of interests leading the legislative body to adopt a particular
approach, or provoking a specific interpretation by the judiciary, may reflect political,
philosophical, or even religious controversy, but discussions over how and why that
is so should be embraced, rather than avoided, in the teaching of law. Such disputes
are a critical part of the story of how the law came to be what it is. Realizing that is
vital to an understanding of how the law is to be interpreted or applied, and how
promotion of changes in the law should be grounded. Students should learn to
understand, for example, that what is now statutory, “black-letter”law may well have
been opposed - and even resisted - by members of society who thought it to be
antithetical to other important concerns.

Such an approach, with very little or no need for investment of additional material
resources, inculcates in students the notion that the goal of the study of law is
ultimately the development and refinement of the skills of advocacy. And that, in
turn, stands them in good stead as they begin to confront and analyze real legal
problems presented by real clients in the real world. As an additional advantage, it
enriches and in no way dilutes or diverts the studies of those not interested in the
practice of law as a career.

2.What are the responsibilities of the legal academy to students who wish
to practice law as a career? It is hard to walk the fine line between overdoing
practical training and ignoring it. But there are areas to explore here. Students who
intend to become legal practitioners generally enroll in more specific courses that
will provide them with more practical exposure, while those with interests in other
areas tend to select classes that may stray far from the core curriculum. There is
no doubt, however, that the quality of the entering cohort of practitioners will be
improved if their training in specialized practical skills and concepts is not entirely
deferred until after they receive their degrees.

Practitioners responsible for recruiting and hiring young lawyers often debate
whether to favor students whose coursework in law school has exposed them to the
specialized areas that they may need to address in practice. Certainly a graduating
student unfamiliar with even the basic vocabulary of a particular area of practice —
say, international trade, or domestic relations — will have a difficult time finding her
feetin a law firm whose business depends on that specialty. But is it helpful for that
student to have concentrated in electives with a limited focus? Would such courses,
while deepening her exposure to specialized learning, be likely to leave the student
underprepared to address questions that are not so neatly circumscribed?

With very few exceptions—certainly patent law, possibly taxation-specialty is
something that best takes place in professional environments, not in school. The
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better view certainly seems to be a truism: to be a good international (or criminal,
or environmental, or family, or fill-in-the-blank) lawyer, the first thing you have to
be is a good lawyer. Specialized classes can be analogized to language learning: it
is sufficient, in the beginning, to teach basic vocabulary, the rules of grammar, and
elementary conversation. Fluency comes only from speaking and listening as well
as reading, which are not restricted to the classroom. Certainly, a student who has
read and understood the plays of Jean Racine will get good grades in French, but
he may still be entirely lost in efforts to navigate the Paris Metro.

Encouraging thinking about the law as simultaneously a humanities discipline
and a social science is critical to imparting an understanding of what lawyers do.
Nor does this in any way imply contradiction or paradox. Sometimes the classes
and coursework that seem most removed from the day-to-day life of practice -
courses in jurisprudence or legal philosophy, for example - play the most vital roles in
encouraging development of the skills and perspective most important to successful
work as a legal professional. Teachers of such fields have a special responsibility not
to treat their subjects as of academic interest only, and they should seek examples
and illustrations from the real world in which lawyers interact with clients and with
the instruments and institutions of the legal regime itself.

The responsibility of the academy to the profession, therefore, is not to ensure
that students entering specific areas have studied those areas to the depth at
which experienced practitioners are comfortable. Training programs, law firms, and
government agencies can better play the role of tailoring specific skill sets to their
particular needs. The educational institution’s job is to increase the level of basic
proficiencies: reading, writing, listening, speaking, or in this case advocacy, the stock
in trade of legal practice and the currency of legal education properly conceived.

3. What level of facility in oral and written advocacy should be expected
of students awarded university degrees in law and intending to practice, and
how is such facility to be achieved? There is likely to be universal agreement that,
as a matter of preference in an ideal world, the answer is “as much as possible.” But
in the reality in which legal educators have to operate, there are economic and
logistical constraints on how much can be taught and what resources would have
to be invested in a sensible program to achieve this goal.

Although encouraging a focus on advocacy is to be urged above all, time should
not be wasted asking students to opine on whether a particular legal doctrine or
the outcome of a legislative campaign or even an executive decree is “right” or
desirable. The professor’s objectives should be to challenge prejudgments, to make
students recognize their assumptions even when they are unspoken, and to insist
that positions taken in discussion or analysis be well defended. Students should
explore the likely consequences of the law and how those consequences would
have been different had the dispute ended differently. They should be asked to
think about whether one or the other or both possible outcomes of a case can be
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reconciled with higher legal principles, such as those enshrined in our national
constitution, or in international law.

The proper emphasis is on what legal premises underlie the outcome and
what would have underlain the opposite had it prevailed. The legal system rests
on identifying and understanding the core values and principles of the law. Only
lawyers who are consistently able to understand those core principles will be able
to represent their clients in more than mechanical settings, and only law students
familiar with such an approach have any business calling themselves laureates in
legal studies.

The ability to communicate effectively in the legal language of the jurisdiction
in which a student studies the law is absolutely vital to her accomplishment as
a practitioner. There can be no compromise here, because a lawyer must use words
and use them well to have any prospect of success in the legal profession. Words are
the tools of our trade as advocates, and a lawyer must be able to understand and
employ words in an intelligent and persuasive manner. If there is one metric that most
directly reflects the achievements of practicing lawyers in the field, it is their fluency
in the language that they must deploy for their professional communications.

There is no reason to believe that advocacy cannot be taught, even if in reality
some people seem far more predisposed to internalize its rules than others. And, of
course, the only way to learn to advocate is to do it and do it and do it again. Even
if individualized faculty guidance is not possible, students are generally willing to
help each other to achieve a level of accomplishment in the requisite skill categories.
Every opportunity to create a vehicle for advocacy should be seized until effective
advocacy is a habit.

Again, this emphasis does not require abandoning the teaching of constitutional
law in favor of encouraging students to debate their views on political philosophy.
Such a transition would be sterile at best and certainly would do nothing to promote
familiarity with basic legal concepts. It does, however, require that legal principles be
seen in their context as the result of, and as subject to, contests between competing
claims to authenticity and correctness.

Some tremendously valuable tools for the honing of these skills are moot courts,
mock trials, and clinical programs, all of which ask students to put themselves in the
shoes of practitioners addressing practical problems that might be encountered in
the real world. Nor should such programs be restricted to those intending careers
as lawyers. On the contrary, if acquiring the skills and techniques of successful
advocacy is seen as central to the study of law, then all who receive a law degree
should have had significant exposure to that nucleus. Presumably no student
would earn a medical degree without doing basic dissections, with no exception
for those who plan on careers in psychiatry (or in health care policy!). The heart
of the curriculum and the measure of its success should be designed to embrace
this perspective.
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The Philip C. Jessup International Law Moot Court Competition, which is sponsored
and administered by the International Law Students Association, is a particularly
effective vehicle for the promotion of advocacy training in the field of international
law.* The Jessup,” as it is universally known, is the largest moot court program in
the world, with over 800 law schools in more than 100 countries participating in
2025.Founded in 1959 at Harvard Law School, it requires students to submit written
memorials and to present oral argument on both sides of a fictitious case between
two fictitious countries before the International Court of Justice in The Hague. The
final round of the Competition ordinarily takes place before a bench of world-
renowned international lawyers in Washington, D.C., each April. It is commonplace
for former Jessup participants to report that the experience changed their lives.
Enrollment in the Jessup is easily arranged, and its sponsoring organization is ready
to help new participants become familiar with the basic rules and procedures.

Incidentally, not only does the Jessup provide invaluable experience in written
and oral advocacy as well as in substantive law, but it also introduces law students
to their counterparts and future colleagues from around the world. Other programs
have begun to adopt the Jessup model, and there are now international competitions
in fields such as criminal law (including a moot styled on the International Criminal
Court), environmental protection, and even commercial negotiation. All of these
programs are accessible, and all provide wonderful educational opportunities.

4. How much knowledge of nonlegal fields - economics, history, sociology,
psychology - should be expected of young law students by the time they
receive their degrees? The old cliché is that “good lawyers know the law; great
lawyers know the judge!” Perhaps this platitude was true once, and perhaps it is still
true in dysfunctional systems. But the better view today is that “good lawyers know
the law; great lawyers know the context within which the law operates.”

Law students and lawyers obviously must familiarize themselves with bodies
of knowledge not contained in legal textbooks. They must have a grounding in
economics as well as in history and government. That does not mean that they need
to qualify for degrees in these fields, but they must be conversant in them, because
without some level of comfort in discussing, say, basic economic concepts, a lawyer,
or a legally-trained adviser, will be of no use to a client about to enter a sophisticated
international business arrangement.

* Full disclosure: | was founding Chairman of the Board of Directors of the International Law Students

Association, and | currently serve as its Chair again. And | have been involved in the Jessup Competi-
tion for more than four decades. Materials about the current year's Jessup, as well as earlier competi-
tions and lots of practical information, can be found at http://www.ilsa.org/jessup.

Philip C. Jessup was a revered American scholar and practitioner of international law who served as
judge on the International Court of Justice from 1961 to 1970.
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5. How should law faculties reform themselves to address contemporary
changes in the world of legal education and practice? Two recent developments
are of special (and interrelated) significance to law teaching: globalization, and
the increasing reach and importance of technology. If there is an innate, often
understandable resistance to change among legal educators, these are the areas in
which it is most likely to be seen. Yet these are also the places where willingness to
change and adapt will be the most accurate predictor of competitiveness.

Globalization virtually demands that the English language be part of a law
student’s education everywhere in the world, as well as a comparative approach to
the law that will give the student a basic familiarity with differences and similarities
among legal systems. International law is no longer a specialty but rather something
with which every law student must have some measure of acquaintance. This means
that a degree of international “literacy”is essential. Law graduates must feel at home
in international legal research, analysis, and real-life applications. If law faculties
want to provide adequate training for the practitioners of the future, they will need
to immerse themselves in all of those.

The importance of these developments is difficult to overstate. Rare indeed is the
practitioner who can operate as a lawyer anywhere in the world without encountering
issues that require consideration of foreign, comparative, or international law.
Intellectual property, the environment, taxation, and even family law can no longer
confidently be addressed within the comfortable borders of one’s own country. And
the pace of change continues to accelerate. Consider these facts:

- Sixty years ago, the ways in which a country treated its own citizens were
thought - with only a very few exceptions - not to be of international legal concern.
That has changed.’

- Sixty years ago, how the nations of the world traded with each other was subject
to little international legal scrutiny. That has also changed.’

- Sixty years ago, how nations used and abused their air and water, how they
set up means of communication and transportation, how they protected their
intellectual property and developed their natural resources: none of these were
subjects of an international legal regime.® That too has changed.

Such instruments as the International Covenant on Civil and Political Rights, concluded and opened for
signature in 1966, demonstrate the “internationalization” of human rights principles as law, to be inter-
preted and applied like any other rules of law. As one United States federal judge put it, human rights law
has been utterly transformed by such developments, and is no longer, if it ever was, “a mere set of benev-
olent yearnings, never to be given effect!” Fildrtiga v. Pefia-Irala, 577 F. Supp. 860, 863 (E.D.N.Y. 1984).

7 Treaties like the General Agreement on Tariffs and Trade (1947) and its progeny under the World Trade

Organization have imposed an increasingly normative regime on international commerce, complete
with methods (even if far from perfect methods) of enforcement.

Preserving and protecting our natural environment has increasingly been the subject of international
conventions and regimes, including such comprehensive agreements as the ones reached in Paris and
Kyoto. It seems quite obvious that threats to our planet from climate change, pollution, and overpop-
ulation cannot be addressed satisfactorily by any one nation or group of nations acting alone.
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The next generation of lawyers will continue to manage changes in all of those
areas and in others that we cannot now even imagine. That is an enormous challenge
not only to law students and practitioners, but also, importantly, to law teachers, if
they and their work are to remain relevant.

As for technology, it is beyond doubt that computers and the Internet have
completely revolutionized even the most quotidian of legal tasks, such as research
and communication with colleagues and tribunals, both of which are increasingly
carried out not in libraries or in meeting rooms but in front of computer monitors
and keyboards. Artificial intelligence is causing us with accelerating urgency to
subject our craft to radical self-examination. A successful legal practitioner in the
21% century simply cannot be technology-illiterate.

Yet the fact cannot be ignored that when the generation now teaching
tomorrow’s lawyers were acquiring their own education, they never needed
technological fluency. And for many, it is hard to adapt. The problem for educators
is exacerbated when students have been developing their expertise in the use
of computers beginning at an ever-younger age. Law teachers simply must be
sufficiently versed in contemporary methods to be able to use them and to teach
them with confidence.

6. Do law schools, deliberately or inadvertently, create biases either for or
against students intending careers in legal practice? Within the four walls of
the academy, as between the thinkers about the law and those who intend to get
their hands dirty practicing it, the former are all too often favored over the latter.
This bias can be seen in classrooms and in faculty lounges, and it is reinforced when
those who set rules for the academic institution themselves have no understanding
of or personal experience in the world of practice. So without reversing the bias
with equally unfortunate results, the task here is to restore the level playing field.
There is no right or wrong way to impart or to absorb legal training, although the
law faculty might appropriately feel more responsibility toward those intending to
use what they have learned.

The notion that law schools should avoid teaching anything practical because the
academic discipline of the law is corrupted when exposed to sunlight is simply wrong.
Itis a fallacy to suggest that courses such as civil and criminal procedure, evidence,
or trial practice are focused on the “craft” rather than the study of jurisprudence and,
therefore, have no legitimate place in the academy. Indeed, in the U.S. at least, many
graduates think back on their training in the law of evidence as among the most
intellectually rigorous experiences of their educations.

While the undervaluing of areas of maximum direct practical applicability
may reflect nothing more than the biases of teachers who themselves have never
traveled in the world of legal practice, it does have insidious effects on students. It
passes along a value system that disrespects the use of the law for the purposes
for which it was intended. It makes the law as a field of study something akin to
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pure mathematics: beautiful and fascinating to those few who understand it, but
perplexing, opaque, hopelessly recondite, and above all, useless, to all others.

Engaging students in exercises of advocacy helps to reduce this tendency. So,
too, does encouraging them — no matter whether they intend to practice law as
a career - to experience for themselves what practicing lawyers really do. Summer
internships, clinical programs, mentorships, adjunct faculty — all are ways of
broadening students’ understanding of how the law works in the real world. All offer
them another perspective — a vital one — on the law alongside the one portraying it
as an academic discipline, as well as on its integral role in making it possible for its
subjects to live in something resembling an ordered society. Even those students
who have no desire to engage with the law for a living should, by the time they
receive their degrees, have a sense of how their brothers and sisters who become
lawyers spend their lives.

7. To the extent that law schools do help their students to prepare for
practice, are they making those opportunities available to everyone, including
underrepresented populations? Like all merit-based professions, the law can act as
an equalizer: a door of opportunity through which all who can master the materials
are welcome to enter. Saying this, of course, is easy; living by it is hard. Yet instilling
young lawyers with an understanding of the extent to which existing legal systems
have helped to entrench existing inequalities would aid in the promotion of this
critical objective.

In most cultures, the profession of legal practice brings significant rewards in
terms of compensation, prestige, and role in society. Those engaged in the profession
may jealously guard their fiefdom against intruders, especially those from disfavored
backgrounds and groups.

Although law teachers can hardly be expected to take on the task of ending
prejudices and establishing utopian equality of opportunity, they certainly can play
their part in promoting the practice of law as a vehicle for positive social change.
They can do so by ensuring that, to the extent that they are offering or facilitating
opportunities to experience the world of practice, they are careful to make those
opportunities available to all. They must chase away their own prejudices, including
those, for example, regarding the “proper”role of women in the profession or in the
world. They must encourage all of their students to reach their potential to the best
of their ability, unrestrained by limitations based on ethnicity, sex, religion, sexual
orientation, or physical condition.

The adjustments being proposed here have more to do with changing attitudes
than with reallocating resources. But there can be no doubt that in the world of
the 21* century — a world in which business, the environment, labor, investments,
culture, and technology recognize no national boundaries - lawyers are going to
have to be trained according to models different from those that have served for
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centuries. The test of legal education, therefore, will be how well the law faculty of
tomorrow is preparing those who will practice law in a world very different from the
one in which they themselves were raised. That reform will require law professors
to do some hard thinking about the nature of the law itself, and the role that they
play in preparing their students for careers as trained advocates, and as the women
and men defending stability, democracy, and human rights against unprecedented
challenges.

Law students must be trained, in other words, to the best of their ability, to be
the kind of lawyers that Jack Cade and Dick the Butcher knew that they would have
to kill.
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Introduction

The adoption of Russia’s new Family Code in 1995 officially legalized surrogacy
in the country.'

It is worth noting that to date, the surrogacy industry is regulated by only two
articles of the Family Code, namely Article 55 of Federal Law No. 323-FZ of November 21,
2011,"“On the Basics of Public Health Protection in the Russian Federation” (hereinafter
the Basics of Public Health Protection)’ and the order of the Ministry of Health of
the Russian Federation of July 31, 2020 No. 803n, “On the Procedure for the Use of
Assisted Reproductive Technologies, Contraindications, and Restrictions to their
Use” (hereinafter Order No. 803n).2

Despite the significant number of problems that have arisen in relation to surro-
gacy, legislation in this sphere has remained unchanged in Russia for many years.

Most recently, in December 2022, Federal Law No. 538-FZ of December 19, 2022
was enacted,’ which clarified and began to partially regulate several legal aspects
concerning the methods of assisted reproductive technologies, commonly referred
toas ART. In essence, the new laws add Russian citizenship as one of the requirements
for parties to a surrogate agreement.

! Family Code of the Russian Federation of December 29, 1995, No. 223-FZ (ed. of July 31, 2023). Col-
lection of Legislation of the Russian Federation, 1996, No. 1, Art. 16. (In Russian).

Federal Law No. 323-FZ of November 21, 2011 “On the Basics of Protecting the Health of Citizens in
the Russian Federation” (ed. of June 13, 2023). Collection of Legislation of the Russian Federation,
2011, No. 48, Art. 6724. (In Russian).

Order of the Ministry of Health of the Russian Federation “On the Procedure for the Use of Assisted
Reproductive Technologies, Contraindications and Restrictions to Their Use” (registered with the Min-
istry of Justice of the Russian Federation on October 19, 2020, No. 60457). Official Internet Portal of
Legal Information (July 7, 2023). (In Russian).

Federal Law No. 538-FZ of December 19, 2022 “On Amendments to Certain Legislative Acts of the Rus-
sian Federation” (ed. of July 7, 2023). (In Russian).
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South African laws are not only regulated by legislation® but are also founded
in case law® and the common law’ as well as by the South African Constitution.®
Surrogacy provisions can be mainly found in legislation and case law. In the majority
of cases in South Africa, surrogacy is predominantly regulated by the provisions
of the Children’s Act 38 of 2005.° A surrogacy agreement is entered into between
a commissioning parent(s) and a surrogate, and the agreement must be confirmed
by the High Court of South Africa. There must also be a genetic link established
between at least one of the commissioning parents and the gamete or gametes
used in the surrogacy.

South African law allows for In-Vitro Fertilization (IVF) as well as surrogacy. The
South African Regulations Relating to Artificial Fertilization of Persons' state that IVF
is “the process of spontaneous fertilization of an ovum with male sperm outside the
body, in an authorized institution."The regulations define a“gamete donor”as a person
whose gametes are used for artificial fertilization while a “surrogate” is described by
the regulations as a “recipient,” a woman who is going to be artificially fertilized.
Section 3(13) of the Children’s Act defines a “surrogate motherhood agreement” as

an agreement between a surrogate mother and a commissioning parentin which
it is agreed that the surrogate mother will be artificially fertilized for the purpose of
bearing a child for the commissioning parent and in which the surrogate mother
undertakes to hand over such child to the commissioning parent upon its birth, or
within a reasonable time thereafter, with the intention that the child concerned
becomes the legitimate child of the commissioning parent.

Thus, there is sufficient regulation pertaining to surrogacy in South Africa, and the
issue of whether or not the genetic link requirement for surrogacy is constitutional
has recently been dealt with by the South African courts, firstly in the High Court"
and subsequently in the Constitutional Court.” The Constitutional Court case will
be discussed further below.

Also known as statutes. An example that is relevant for surrogacy in South Africa is the Children’s Act 38
of 2005.

Case law consists of decisions of the lower courts, the Magistrate’s courts, and the High Courts of
South Africa.

The main common law in South Africa is Roman-Dutch law, it can be found in the works of authors
and referred to in case law.

The Constitution is the supreme law and all other laws must comply with the provision of rights found
in the Constitution. A copy of the Constitution, Act 108 of 1996 is simply referred to as the Constitu-
tion. South African Government. https://www.gov.za/sites.www.gov.za/files/images/a108-96.pdf

The Children’s Act. SAFLII. https://www.saflii.org/za/legis/consol_act/ca2005104/

South African Government. (2012). Government Notice R175 of 2012. https://www.gov.za/sites/default/
files/gcis_document/201409/35099rg699gon175.pdf

AB and Another v. Minister of Social Development (2016) 2 SA 27 (GP).
"> AB and Another v. Minister of Social Development [2016] ZACC 43.
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This study primarily focuses on the key legal and regulatory aspects surrounding
surrogacy in Russia and South Africa and, based on a comparative legal analysis,
offers appropriate proposals to reform Russian legislation in this area.

We will first examine the key and most controversial aspects of surrogacy in the
countries under consideration.

1. Parties to the Surrogacy Agreement in Russia and South Africa

There is no strict definition of a “surrogacy agreement” in Russia. However, it
follows from paragraph 9 of Article 55 of the Law on Health Protection that the
parties to such a contract are: (a) a “surrogate mother” (a woman carrying a fetus
after the transfer of a donor embryo) and (b) the “commissioning parents” whose
germ cells were used for fertilization, for whom carrying and giving birth to a child
is impossible for medical reasons (genetic mother and genetic father). This could be
either two people who are married to each other or a single woman whose germ
cells were used for fertilization and for whom carrying and giving birth to a child is
impossible for medical reasons (i.e. can primarily be a genetic mother).

Paragraph 10 of the Law on Health Protection states that a woman between the
ages of twenty and thirty-five can be a surrogate mother. In addition, a candidate
for the role of a surrogate mother must meet the following requirements:

- be a citizen of the Russian Federation;

- have at least one healthy child of her own;

- obtain a medical report on a satisfactory state of health;

- provide written and informed voluntary consent for medical intervention.

If she is married, the woman must receive her spouse’s informed consent to
participate in the program. It must be noted that in Russia, a surrogate mother does
not have the right to also be an oocyte donor.

In South Africa, as in Russia, there are strict legal requirements stipulating that
a surrogate mother must already have her own child. However, in contrast to Russian
legislation, a pregnant mother in South Africa has the right to be an oocyte donor,
that is, she can also be the biological mother of the child.

Another difference between surrogacy regulations in Russia and South Africa is
that surrogacy can only be carried out free of charge in South Africa. The woman
receives financial compensation to cover transportation and medical expenses
but carrying someone else’s child cannot be a source of income in South Africa,
as it can be in Russia. When it comes to surrogacy in Russia, there is practically no
difference between it and a contract for the provision of paid services, with the
primary motivation being the desire to earn money.

In South Africa, chapter 19 of the Children’s Act provides that a surrogate
motherhood agreement must be in writing, signed by all parties, as well as confirmed
by the High Court of South Africa.” Additionally, the surrogacy agreement must be

" Sec.292 of the Children’s Act.
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signed by all parties and must be entered into in the Republic of South Africa,"* and
at least one of the parents (or the commissioning parent where a single person) as
well as the surrogate mother (and her husband or partner, if applicable) must be
domiciled in the Republic of South Africa” at the time of entering the agreement.

In cases where the commissioning parent is married (or in a permanent
relationship), then the court cannot confirm the agreement unless the spouse or
partner has given their written consent,”® and if the surrogate mother is married or
in a permanent relationship, then the court may not confirm such an agreement
unless her husband or partner has given their written consent and is a party to the
agreement.” If the husband or partner of the surrogate mother (who is not the genetic
parent of the child) unreasonably withholds their consent, the court can still confirm
the agreement' (sec. 293(3)). Section 294 of the Children’s Act states that

No surrogate motherhood agreement is valid unless the conception of the
child contemplated in the agreement is to be effected by the use of the
gametes of both commissioning parents or, if that is not possible due to
biological, medical, or other valid reasons, the gamete of at least one of the
commissioning parents or, where the commissioning parent is a single person,
the gamete of that person.

This latter section is known as the “genetic link requirement” and was brought
before the Constitutional Court” as being unconstitutional. However, the court found
that section 294 was valid, making it now a requirement in order for surrogacy to take
place in South Africa, although it is not a requirement for IVF if the woman carrying
the child in her womb through IVF is also going to be the mother of the child, i.e.
keep this child. In the case of surrogacy, the surrogate must carry the product of at
least one gamete of the commissioning parents, as well as have some genetic link
with the commissioning parents.

Thus, the court will not confirm any surrogate motherhood agreement unless
the following requirements are complied with:*

1. The commissioning parent(s) are not able to give birth to a child due to
a condition that is permanent and irreversible.

2.The commissioning parents are suitable persons to be parents.

A surrogacy agreement that takes place in South Africa cannot be entered into in a country oth-
er than South Africa. The agreement must be entered into in South Africa as well as approved by
a court in South Africa.

® Sec.292 of the Children’s Act.

" Sec.293(1).

7 Sec.293(2).

® Sec.293(3).

In the AB and Another v. Minister of Social Development case.

* Secs. 295-296.
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3. The commissioning parents understand and accept the legal consequences
of the surrogacy agreement.

4.The surrogate mother must be a suitable person to be a surrogate mother.

5. The surrogate mother must understand and accept the legal consequences
of the surrogacy agreement.

6.The surrogate mother may not use surrogacy as a source of income and must
enter into the surrogacy agreement for altruistic reasons.

7. The surrogate mother must have a documented history of at least one
pregnancy and living delivery, and she must have a living child of her own.

8.The surrogacy agreement must include provisions that adequately provide for
the care, contact, upbringing, and general welfare of the child.

9. The surrogate mother may not undergo any artificial fertilization until after
the surrogacy agreement has been confirmed by the court.

Now let us take a closer look at the requirements and restrictions that determine
eligibility for surrogacy. First, we will look at who can act as commissioning parents.
Changes to Russian legislation of December 19, 2022 clarified and significantly
narrowed the circle of the commissioning parents. Those ordering surrogacy services
must include and meet the following requirements:

A. Spouses or a single woman.

Russian legislators have finally addressed the possibility of single men participating
in the surrogacy program. Consequently, henceforth, neither single men nor their de
facto spouses have the right to participate in a surrogacy program. This restriction
has prompted considerable discussions among scientists. Some authors view this as
discrimination and a violation of the constitutional rights of unmarried men. Others
believe that this is an adequate measure in response to events that occurred not so
long ago in Russia, which we describe below.

In February 2020, Russian media reported that there were hundreds of newborn
children born in Russia, whose genetic parents came from countries that do not
legally permit surrogacy. Border closures as a result of the COVID-19 pandemic
prevented these biological parents from physically taking their children.

Recall that Russia is one of the few countries in which surrogacy is permitted,
including for commercial purposes whereby the pregnant mother receives
remuneration for her services. There are numerous medical centers in the country
offering IVF services with the participation of surrogate mothers, not only to Russians
but also to foreign citizens.

Since February 2020, 180 families from China, as well as citizens of Singapore,
France, Argentina, Australia, and the Philippines, have had children on behalf of foreign
customers as noted by the Deputy Chairman of the Human Rights Council, Irina Kirkora.
Furthermore, a St. Petersburg-based company providing surrogacy services also reported
that at least 600 of these children were unable to leave for their home countries.”

' Pravmir. (2020, July 30). As a result of the pandemic, approximately one thousand babies from surrogate

mothers were “stuck.” https://www.pravmir.ru/iz-za-pandemii-v-rossii-zastryali-okolo-tysyachi-mlad-
enczev-ot-surrogatnyh-materej. (In Russian).
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The number of children born‘for export’ caused legislators and the public to think
seriously about the problem. To be more explicit, the primary concern was two-fold:
firstly, it was impossible to officially register the children in accordance with a legally
established procedure, and secondly, they did not have an official legal guardian. In
the end, these children’s births and their subsequent fates were beyond the purview
of any form of state control or regulation.

The exact number of children born by surrogate mothers in Russia, including
those for foreign customers, is unknown, as there is no state registration for such
children. According to some reports, as of 2020, Russia ranked second after the United
States in the surrogacy market.”” According to the Association of Medical Tourism,
Russia is one of the most attractive countries for so-called “genetic tourists.”

As for South Africa, both single men and women and even same-sex spouses
can act as commissioning parents in that country. There is no requirement in South
Africa that the surrogate mother must be married; she can be single. However, if the
surrogate mother is married or in a partnership, then her husband or partner must
also consent to the surrogacy, as explained above.”

B. At least one of the spouses must, at the time of the conclusion of the surrogacy
agreement, be a Russian citizen.

As demonstrated by the abovementioned requirements, in South Africa, the
parties to the surrogacy agreement must also be domiciled in South Africa. You can
be a citizen and domiciled in South Africa, but you do not have to be a citizen in
order to be domiciled in South Africa. One of the requirements for being domiciled
in South Africa is that the person must be lawfully present in the country; thus,
residents who are not citizens can be lawfully domiciled only in cases where they
are granted residency by Home Affairs in South Africa.

C. Those ordering surrogacy services must be unable to carry or give birth to a child
for medical reasons (see para. 70 of the Order of the Ministry of Health of July 31,
2020 No. 803n). In other words, the clients are infertile.

An analysis of the current Russian regulatory framework indicates that surrogate
motherhood is a viable option to overcome female infertility. However, there is
an ongoing debate among scientists and legal practitioners regarding the use of
surrogate motherhood for so-called “social purposes.” Social purposes encompass
a number of different reasons apart from infertility, in which people are unable to

Pankrashkina M. (2020, June 24). Babies for export: How the pandemic has jeopardized the surrogacy
business in Russia, which has been supplying children abroad for more than 25 years. Spektr.Press. https://
spektr.press/deti-naprokat-pandemiya-i-zakrytye-granicy-stali-ugrozoj-surrogatnomu-materinstvu-
v-rossii-kotoraya-pyatnadcat-let-postavlyaet-mladencev-na-eksport/. (In Russian).

Draft Law No. 133590-7 “On Amendments to Certain Legislative Acts of the Russian Federation regard-
ing the Prohibition of Surrogacy.” Russian Association of Human Reproduction. http://www.rahr.ru/
dindex/zsm.pdf. (In Russian).

Bardashevich, Y.V. (2021). Features of legal regulations on surrogacy and examples in foreign coun-
tries. Epomen, 51, 113. (In Russian).
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bear or give birth to a child on their own. This could be the fear of childbirth, an
unwillingness to enter into a close relationship just for the sake of conception, the
fear of spoiling one’s figure, or the lack of opportunity to carry a child on their own
due to the peculiarities of their work (for example, athletes, actresses, ballerinas,
and so on).

Some authors believe that surrogacy should be permitted beyond solely for
medical purposes. They propose expanding the category of persons who can have
access to surrogacy.” We believe that a widespread usage of surrogate childbirth will
cause infertile people to stop adopting children. In addition, this will also devalue
the role of motherhood itself. The surrogate mother will be perceived as a living
incubator. Alternative methods of childbirth should in no way routinely replace
natural methods. They should be used only in exceptional cases (when the birth of
children naturally is impossible for medical reasons). The greater the use of surrogacy,
the more likely it is that lawsuits will arise, leading to an increase in problems and
more ‘rejected’ children. It no doubt appears reasonable to consider this method
as the only way to have a child that is genetically related to the parent. However,
surrogacy should not become a means of income for lawyers, medical clinics, and
surrogate mothers themselves. Surrogate mothers are often not fully aware of the
consequences of such “work” for their bodies (i.e. the taking of hormonal drugs
before and during pregnancy, the risk of infertility, etc.).

Clearly, neither society nor the institution of family law is ready to consolidate
awide list of the various social purposes at the legislative level in Russia. Nevertheless,
in our opinion, it is possible to consolidate some non-medical social purposes that
could be applied at the legislative level.

One such social purpose could be, for instance, cases involving the death of
a female spouse and the desire of a single man to have a child that is genetically
related to the parents. This would require the cryopreservation of her oocytes and
permission to use them in the event of her death.

In Russia, in practice, there have been cases in which people who were not the
genetic parents of the child submitted applications for surrogacy to a reproductive
center. For example, a close relative of one or more of a deceased genetic parent may
want a surrogate mother to carry the child of a parent who donated their biological
material for cryopreservation during their lifetime.

The latest achievements in the field of medicine provide for the possibility of
the cryopreservation and storage of biological material that can be subsequently
applied for assisted reproductive technologies. Thus, the birth of a new life even
after the death of a genetic parent is possible today.”

% Levushkin, A.N., & Saveliev, I.S. (2015). Requirements imposed legislators to the future parents of

a child born using surrogate motherhood technology. Modern Law, 9, 92-96. (In Russian).

** Stebleva, E.V. (2011). Legal regulation of posthumous reproduction using the surrogate motherhood

method. Civilist, 3,92-96. (In Russian).
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However, there are no legal regulations around the conditions for using such
biological material after the death of the person who provided it, nor is there
a procedure for registering “posthumous” children.

Here is an actual example to illustrate this point. In November 2005, a boy was
born in Russia whose father died two years before conception in an Israeli clinic.
The child’s father had been diagnosed with cancer. He was treated in Israel, where
post-mortem reproduction is allowed and actively employed. Before the start of
the course of chemotherapy, the young man had his male gametes (sperm) taken
from him, which were then frozen and stored in an Israeli hospital for nine years.
After his death, the young man’s mother decided to conclude an agreement with
a surrogate mother for the birth of a grandson. Since there is no legal regulation
concerning posthumous reproduction in Russia, registration authorities refused
to register the child for the woman. The woman appealed to the court for the
protection of her interests, but the court refused to recognize her rights as the
mother.”

In a similar situation in November 2016, the court upheld the claims of the
grandmother. She was recognized as the mother of her granddaughter.”

It goes without saying that both lawyers and doctors should exercise caution
when formulating a definition of the social purposes surrounding surrogacy. The
rights of the child should not be violated, and traditional family values should not
lose their significance.

The requirements for surrogacy in South Africa dictate that the woman who is
the commissioning parent must not be able to carry a pregnancy; the logic behind
this is that if a woman can carry a pregnancy, she can make use of IVF instead of
surrogacy. Furthermore, when using surrogacy, the gametes that are donated must
also be genetically linked to at least one of the commissioning parents. Surrogate
pregnancy can be used by both married and unmarried commissioning parents
who are heterosexual as well as same-sex couples, as long as one of the gametes is
genetically related to one of the commissioning parents.

D. The germ cells (oocytes and gametes) of the genetic parents are used for fertilization
of an embryo and then transferred to the surrogate mother (para. 9 of Art. 55 of the
Fundamentals of Public Health Protection). If the client is an unmarried woman, she
must also be the oocyte donor.

However, as it turns out, if one of the spouses does not have such cells, it is
impossible to use donor material, since the main condition for participation in the
program is the genetic link between the unborn child and both commissioning
parents.

Decision of the Babushkinsky District Court of Moscow of April 28, 2011 in Case No. 2-2222/11.
Archives of the Court. (In Russian).

Decision of the Prikubanskinsky District Court of Krasnodar of November 1, 2016 in Case No. 2-
13109/2016). Archives of the Court. (In Russian).
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K. Svitnev writes that the requirement for direct genetic kinship with both
parents or with the mother, if we are talking about a single woman, is “an example
of discrimination on the basis of health.”

It seems reasonable to allow the use of motherhood in the case of a child’s genetic
relationship with at least one of the commissioning parents.

If germ cells are absent from both spouses, then a refusal to participate in the
program seems quite logical. In this case, people are turning to a surrogate mother
to carry a genetically alien child. In such a situation, it would be advisable and logical
to consider adopting a child.

In South Africa, a truncated genetic relationship with one of the commissioning
parents is also acceptable.

In the Constitutional Court case,” Section 294, which requires a genetic link
with at least one of the commissioning parents, was ruled as constitutional. Prior
to the Constitutional Court case, the High Court had determined that the genetic
link requirement of Section 294 of the Children’s Act was unconstitutional.’ The
Constitutional Court’s ruling revealed that the majority of the court agreed on
the necessity of a genetic link between the commissioning parent or parents and
the child born from surrogacy. The Constitutional Court held that the High Court
had disregarded the object of the Children’s Act and had, instead of looking at
the purpose of the provision of Section 294 and the best interests of the children,
overemphasized the best interests of the commissioning parents. The Constitutional
Court did not support the High Court decision that Section 294 violates Section 9(1)
of the Constitution. In the second applicant’s Heads of Argument in the Constitutional
Court, the applicant argued that “families without a parent-child genetic link are just
as valuable as families with such a link,”* and in essence, the High Court also held that
“a family cannot be defined with reference to the question whether a genetic link
between the parents and the child exists.” Despite the arguments brought forward
by the second applicant, the Constitutional Court determined that the genetic link
requirement as provided for in Section 294 of the Children’s Act is constitutional. It is
submitted that the High Court decision was the better decision as the court referred
to the commissioning parent’s right to dignity, and this right is often used instead
of the right to a family because no specific right to a family is found in the South
African Constitution and families in South Africa are constituted in various ways.

» Pavlova, Z. (2022, December 12). Law adopted prohibiting foreigners and stateless persons from using

the practice of surrogacy in the Russian Federation. Advocate newspaper. https://www.advgazeta.ru/
novosti/nedelya-ag-16-12-2022. (In Russian).

** ABand Another v. Minister of Social Development [2016] ZACC 43.

' Fora further discussion of the High Court case and submission that the High Court case was correct-

ly decided, see Boniface, A. (2017). The Genetic Link Requirement for Surrogacy: A Family Cannot Be
Defined by Genetic Lineage. Journal of South African Law, 2017(1), 190-206.
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Moreover, just because there is no genetic link does not mean that the family is any
less important, such as when a family is formed by adoption. In the Constitutional
Court case of AB,” the Constitutional Court adopted an archaic version of what
constitutes a family.

2. Determining the Origin of a Child in Russia and South Africa

This is the most frequently discussed issue among scientists in Russia, both from
a legal and bioethical point of view.

In Russia, according to subparagraph 2 of paragraph 4 of Article 51 of the Family
Code of the Russian Federation, genetic parents may be recorded as the parents of
a child only with the surrogate mother’s consent. That is to say, at the legislative level,
a surrogate mother has priority in the determination of a child’s origin.

For many years, there have been disagreements in the scientific community
regarding the degree to which the above-mentioned regulation is reasonable. Most
scientists side with genetic parents in this matter. They state that, based on the child’s
bestinterests, it is the client who should be recorded as the child’s parents, regardless of
whether or not they have received the consent of the pregnant mother. Some authors
believe that by giving priority to the surrogate mother in the issue of the origin of
the child, the law opens up the possibility of blackmail on her part. Furthermore, the
intended purpose of the surrogacy agreement, which specifies the surrogate mother’s
obligation to transfer the child to the clients, has no legal significance.*

By giving preference to the will of a surrogate mother, the lawmakers obviously
pursued the goal of protecting the rights of a child in the event that the genetic parents
change their minds about taking custody. In addition, it should be understood that
during pregnancy and childbirth, deep biological and psychosomatic connections
arise between the child and the surrogate mother, which may cause a woman to
develop maternal feelings and reassess the situation.

Moreover, it is important to mention that the Constitutional Court of the Russian
Federation also took the side of the surrogate mother.”

* www.saflii.org/za/cases/ZACC/2016/43.html

*  Gaibatova, K.D, & Shamsudinova, PM. (2022). The Problem of Establishing the Origin of Children as a Legal
Consequence of the Surrogacy Contract. Legal Bulletin of Dagestan State University, 41(1), 67. (In Russian).

Definition of the Constitutional Court of the Russian Federation of May 15, 2012, No. 880-O “On Refus-
al to Accept for Consideration the Complaint of Citizens of C.P. and C.Y. on the Violation of their Consti-
tutional Rights by the provisions of paragraph 4 of Art. 51 of the Family Code of the Russian Federation
and paragraph 5 of Art. 16 of the Federal Law ‘On Acts of Civil Status!” ConsultantPlus Legal Database.
https://www.consultant.ru. (In Russian); Definition of the Constitutional Court of the Russian Federation
No. 2318-0 of September 27, 2018“On Refusal to Accept for Consideration the Complaint of Citizens of
S.D.and S.T. on Violation of their Constitutional Rights under paragraph 4 of Art. 51, paragraph 3 of Art. 52
of the Family Code of the Russian Federation, paragraph 5 of Art. 16 of the Federal Law, ‘On Acts of Civil
Status; and part 9 of Art. 55 of the Federal Law, ‘On the Basics of Protecting the Health of Citizens in the
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In 2018, Judge of the Constitutional Court of the Russian Federation, A.N. Kokotov
expressed a dissenting opinion on the matter.

The judge stressed that the surrogate mother provides the biological resources
of her body to the child during pregnancy, which determines the child’s immune
and hormonal system. In his opinion, the connection between a pregnant mother
and a child is no less significant than its genetic connection with commissioning
parents.

... regardless of the will and consciousness of the surrogate mother, the instinct
of motherhood awakens in her; a deep biological and emotional-spiritual
connection is established between her and the child. Modern medicine
provides more and more evidence that the intrauterine period of a person’s
life has a decisive influence on his subsequent development. Pregnancy - with
its worries, limitations, and joys — as well as childbirth and the accompanying
stress, create a unique bond between the biological mother and the child.
As for the clients of the surrogate mother’s services, after receiving the child,
they still have to feel unaccountable parental feelings for him.*

Until 2017, Russian courts ruled in favor of surrogate mothers in disputes arising
from the refusal of the latter to consent to the registration of clients as the parents
of the child. The courts referred to the gestational model of surrogacy enshrined in
the Family Code of the Russian Federation.

However, on May 16, 2017, the Resolution of the Plenum of the Supreme Court
of the Russian Federation No. 16, “On the Application of Legislation by Courts when
Considering Cases Related to the Establishment of the Origin of Children”was adopted.”
This called into question the priority of the surrogate mother on this matter.

Paragraph 31 of the above Resolution states that the refusal of the surrogate
mother to provide consent to register the clients as the official parents is no longer
an unquestionable basis for refusing and denying clients the right to be recorded
as the child’s parents. In order to properly consider the case, the Supreme Court of
the Russian Federation recommends that the courts, in particular, verify whether
a surrogacy contract was concluded and what its conditions were. These steps
will help accurately determine whether the plaintiffs are the genetic parents of
the child and for what reasons the surrogate mother is refusing to consent to the
registration of the plaintiffs as the parents of the child. The Court further noted that,
after considering the circumstances established in the case as well as the provisions

3 Ruling of the Constitutional Court of the Russian Federation No. 2318-0 of September 27, 2018“On

Refusal to Accept for Consideration the Complaint of Citizens of S.D. and S.T. on Violation of their Con-
stitutional Rights by paragraph 4 of Art. 51, paragraph 3 of Art. 52 of the Family Code of the Russian
Federation, paragraph 5 of Art. 16 of the Federal Law, ‘On Acts of Civil Status, and part 9 of Art. 55

Federal Law, ‘On the Basics of Protecting the Health of Citizens in the Russian Federation.” Consul-
tantPlus Legal Database. https://www.consultant.ru. (In Russian).

" Resolution of the Plenum of the Supreme Court of the Russian Federation No. 16 of May 16, 2017“On

the Application of Legislation by Courts when Considering Cases related to the Establishment of the
Origin of Children” (ed. of Dec. 26, 2017). Rossiyskaya Gazeta, May 24, 2017, No. 110. (In Russian).
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of Article 3 of the Convention on the Rights of the Child, the dispute must be resolved
in the child’s best interests, that is, the child’s needs should take precedence. Thus,
the courts of general jurisdiction are recommended not to limit themselves to the
literal interpretation of paragraph 4 of Article 51 of the Family Code of the Russian
Federation but to approach the decision from the perspective of the best interests
of the child.

Itis clear that it is often very challenging for courts to make decisions on such cases.
The court is forced to act as an arbitrator between two mothers - the one bearing
the child and the genetic mother. Apart from these two women, the court decision
also affects the interests of a child that was born as a result of surrogate motherhood,
the spouse of the surrogate mother, her own children, and other relatives of both
parties. In some cases, it is not easy to determine where and with whom the child
will be better off and, obviously, sometimes it is simply impossible.

On the one hand, it must be understood that the surrogate mother, at the
time of concluding the contract, wants to provide a paid service to carry a child
for a monetary reward and not to give birth to a genetically alien child for her
personal desire. She has not made any plans to bear the costs associated with their
development and upbringing. The entire purpose of this reproductive method is
solely the creation of a child with genetic parents.

On the other hand, we must also understand that a surrogate mother performs
a very delicate and extremely risky service. There always exists the risk that she
can become attached to the child during its gestation. She also runs the risk of
jeopardizing her health and often her life. More importantly, the surrogate mother’s
refusal to consent to the registration of the client as the child’s parents is a perfectly
legitimate right granted to her by the norms of the Family Code.

Let us now examine the regulations governing the contractual right of a service
provider to refuse to provide paid services. The surrogacy agreement has considerable
similarities with this arrangement. The contractor, under the contract for the provision
of paid services, has the right, according to paragraph 2 of Article 782 of the Civil
Code of the Russian Federation,” to “refuse to fulfill obligations at any time, as long
as they provide compensation to the client” It should be noted that such a refusal
is legitimate.

Therefore, allegations that a surrogate mother may violate the terms of the cont-
ract by deciding to keep the child for herself appear to be unfounded. Moreover, the
provisions of the contract that establish the obligation of the pregnant mother to
give consent after childbirth to the registration of the clients as the parents of the
child should be considered null and void as they violate the rights of the individual
performing the service. It is no doubt necessary to understand and realize that such
a contract is risky for commissioning parents due to the unique nature of its subject

% Civil Code of the Russian Federation (Part Two) of January 26, 1996, No. 14-FZ (according to comp. on

July 24, 2023). Collection of Legislation of the Russian Federation, 1996, No. 5, Art. 410. (In Russian).
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matter. However, the contract is also risky for a surrogate mother since it is unknown
how the pregnancy and childbirth will develop (as a result of complications, the
pregnant mother herself could lose the ability to further bear and give birth to
children); it is also uncertain what could occur with the clients during pregnancy (for
example, divorce, death, refusal of the contract, etc.), leaving the surrogate mother
to fend for the baby regardless.

Additionally, it is important to remember that in any contract pertaining to the
provision of paid services, customers are not actually paying for the result but for
the actions that are involved of those performing the tasks; the client may or may
not obtain the desired effect of the service. This is neither good nor bad, fair nor
unfair — it is merely a “unique” contract and definitely not conventional or natural,
since according to some authors, “such processes interfere with human nature and
divine providence.””

Accordingly, it is extremely difficult for the Russian legislature to adopt a law that
would satisfy the interests of all parties to the surrogacy agreement.

Considering that the Resolution of the Plenum of the Supreme Court of the
Russian Federation adopted in 2017 is not a normative legal act, research authors
V.M. Ashura and E.L. Nevzgodina believe that the procedure for establishing the
origin of a child born by a surrogate mother does not require explanation but rather
legislative changes.”

It is hard to argue with the authors. Their rationale is clear; the law should, in
their opinion, protect the interests of the genetic parents since for them surrogacy
is the only chance to have a genetically native child. However, given that cases
of a surrogate mother claiming the child for herself are extremely rare, we agree
with the opinion of the judge of the Constitutional Court of the Russian Federation
AN. Kokorin, who believes that the risks to clients can be minimized by including
relevant norms in the text of the contract. So, for example, the contract could include
a condition stating that if the pregnant mother keeps the child for herself, she will
not receive remuneration and must reimburse the ordering party for the expenses
incurred by them under the contract.”

We believe that the adopted Resolution of the Plenum of the Supreme Court of
the Russian Federation is sufficient for now to protect the interests of commissioning

39
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parents. It seems premature to talk about changing the gestational model of
surrogacy in Russia at the moment.

Even if a lawmaker considers it reasonable to give priority to commissioning
parents, in any case, the inherently risky nature of the contract will not disappear for the
clients. Furthermore, for example, certain changes may occur in the life of a surrogate
mother, in which she will not be able or will not want to continue carrying a child. And
ultimately, no law or contract can force her to continue to “provide a service.”

Thus, the practice of surrogate motherhood presents numerous moral, ethical,
and legal problems. Obviously, this is the reason why this method of childbirth is
forbidden in so many countries.

In South Africa, the right of a surrogate mother to register as the parent of the
child is impossible (unless she is also an egg donor); the commissioning parents are
officially registered as the parents.

If the surrogate mother is also an egg donor (which again is impossible in Russia),
a different rule applies — in this case, the woman has the right to be registered as the
mother of the child within sixty days after giving birth.

Section 297 of the Children’s Act provides that a child born from a surrogate
mother is considered the child of the commissioning parent or parents from
the moment that such a child is born and the surrogate mother must hand the
child over to the commissioning parents as soon as it is reasonably possible
after birth. Furthermore, the surrogate mother and her husband or partner or
relatives have no rights with regards to the child born from the surrogacy, and
the surrogate mother and her husband or partner also have no right to have
any contact with the child, although contact could be provided for by means
of such a provision in the surrogacy agreement. The Act also makes it clear that
a surrogacy agreement may not be terminated after the surrogate mother has
been artificially fertilized. Furthermore, the child born as a result of surrogacy
does not have any claim of succession (inheritance) or maintenance against the
surrogate mother, her husband or partner, or any relatives. If a child is born from
a surrogacy where the agreement did not comply with the provisions of the
Children’s Act, then the agreement becomes invalid and the child is considered
the child of the woman that gave birth to that child and not the child of the
commissioning parents.

Where a surrogate mother is also a genetic parent of the child, then she may
terminate the surrogate motherhood agreement any time prior to sixty days after
the birth of the child, and the court will then issue an order that is in the best
interests of the child.” Section 299 of the Children’s Act provides that the effect of
the termination of the surrogacy agreement is such that parental rights are given
to the surrogate and her husband and partner, or if none, to the commissioning
father and such parties are obliged to accept the obligation of parenthood while

* Sec. 298 of the Children’s Act.
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the commissioning parents will not have any parental rights unless they adopt the
child born of the terminated surrogacy agreement.

In South African law, a fetus is regarded as being a part of its mother’s body, and
thus the Children’s Act allows the surrogate mother to terminate the pregnancy
in accordance with the terms of the Choice of Termination of Pregnancy Act 92
of 1996,” but the surrogate mother must first inform the commissioning parents
that she wants to terminate the pregnancy and she must also consult with them. If
the surrogate mother decides to terminate the pregnancy, she is not liable for any
payment to the commissioning parents except any payments made as per section 301,
particularly if the decision to terminate was not due to medical grounds. Section 301
of the Children’s Act provides that no reward or compensation may be given for
surrogacy. The surrogate mother may only receive compensation for expenses
that are directly related to the pregnancy and birth as well as the confirmation of
the agreement. Additionally, consideration may be given for the potential loss of
earnings that a surrogate mother may experience as well as medical and insurance
costs associated with a surrogate’s potential death or disability resulting from the
pregnancy. However, the persons who provide professional legal or medical services
are entitled to receive compensation for such services.

The privacy of the parties to a surrogacy agreement is protected by section 302,
which prohibits the publication of their identities unless the parties have provided
their written consent. Section 303 of the Children’s Act further regulates surrogacy
by stating that no one may artificially fertilize a woman for the purpose of surrogacy
unless an agreement has been approved by a court.

Conclusion

Having considered the legal regulations surrounding surrogacy in two BRICS
countries, namely Russia and South Africa, we will now briefly outline the main
differences in their regulatory norms:

1.1n Russia, the circle of persons entitled to use the surrogacy method as custo-
mers is noticeably narrower compared with South Africa. In Russia, this procedure has,
in fact, recently been restricted to only an infertile married couple or an unmarried,
barren woman.

In South Africa, both same-sex couples and unmarried men and women can act
as clients for surrogacy.

2. In Russia, the requirements for surrogate mothers are fixed at the legislative
level. Compliance with these requirements is checked by the medical organization
conducting the IVF procedure. In South Africa, compliance of parties with the
stipulated requirements is ensured by the High Court of South Africa. Moreover, the
court checks not only the surrogate mother for compliance with the requirements
but also the commissioning parents.

# Sec. 300 of the Children’s Act.
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3. In Russia, in paragraph 9 of the Fundamentals of Public Health Protection,
there is only a cursory mention of the surrogacy contract, in which it is said that
such a contract is concluded between a surrogate mother and commissioning
parents. However, the very definition of this agreement and its requirements are
absent. In South Africa, the surrogate motherhood agreement must be concluded
in writing, signed by all parties, and approved by the High Court of South Africa.
Such a certification from the authority of a court in South Africa seems reasonable.
In Russia, on the other hand, it would be necessary to establish the written form of
the contract at the legislative level and also require that it be certified by a notary.

Furthermore, in contrast to Russian legislation, a pregnant mother in South Africa
has the right to participate in an oocyte procedure. In other words, she can also serve
as the biological mother.

In Russia, there is a legal requirement for commissioning parents to be Russian
citizens, married, show proof of infertility, and have a genetic connection with the
child.

We mentioned that in Russia, both commissioning parents must be the child’s
genetic parents. In other words, if one of the spouses or a single woman, for some
reason, cannot provide their own biological material for conceiving an embryo,
they cannot participate in the surrogacy program. Moreover, in May 2023, the
Government of the Russian Federation adopted a resolution developed by the
Ministry of Health of the Russian Federation “On Approving the Procedure for
Establishing Commissioning Parents as a Genetic Mother and Genetic Father, as
well as a Single Woman as a Genetic Mother* In accordance with this decree, the
procedure for establishing the genetic relationship of potential parents or a potential
single mother with a newborn is an obligatory stage of the surrogacy program.

Thus, establishing the commissioning parents as genetic parents includes:

- confirmation that the fertilization process, within the framework of assisted
reproductive technologies, was undertaken using genetically affiliated germ cells,
and (or) the use of an embryo from commissioning parents or a single woman;

«molecular genetic research to accurately determine the genetic relationship of
a child born by a surrogate mother to commissioning parents or a single woman.

Based on the results of the medical study, a medical report is issued on the
establishment (non-establishment) of the commissioning parents as the genetic
mother and genetic father or a single woman as a genetic mother.

Commencing from the date of entry into force of the decree (September 1,2023),
commissioning parents will be able to be officially recorded as the child’s parents
only after the genetic relationship is established by the above method. That is, in
addition to obtaining the consent of the surrogate mother, commissioning parents

“ Resolution of the Government of the Russian Federation No. 882 of 31 May 2023 “On Approval of the Pro-

cedure for Establishing Potential Parents as a Genetic Mother and Genetic Father, as well as a Single Wom-
an as a Genetic Mother” Government of Russia. http://government.ru/docs/all/147805/. (In Russian).
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must now undergo a medical examination as a required stage of the program. It
is possible that the developers of this project have data related to violations on
the part of medical authorities involving genetically alien children passed on to
commissioning parents. Such a scenario could likely occur if one of the spouses, or
even both, does not possess the germ cells necessary to conceive a child. As a result,
the proposed measure seems justified since it is aimed solely at complying with the
requirements of the law on the child’s mandatory genetic relationship with both
potential parents or with the mother (in the case in which a surrogate is carrying
the child of a single woman).

In South Africa, a truncated genetic relationship is permissible - this means
that in order to participate in the program, at least one of the two commissioning
parents must provide biological material. This is, again, understandable since
same-sex couples are also allowed to participate in the program in the country. In
principle, such couples cannot participate in the program without donating oocytes
or spermatozoa.

The changes made to regulatory legal acts in December 2022 in Russia, which
narrowed the pool of persons who can act as clients, should be assessed as positive
as they were adopted in the interests of the child. On the matter of the surrogacy
agreement, it should be noted that as the next step, it would be advantageous for
lawmakers to, in the near future, provide clear regulations about age restrictions for
commissioning parents and strict requirements regarding their mental health.

South African law also imposes specific requirements on the commissioning
parents. The commissioning parents must be able to take on parental rights and
be proper parents for the child born from a surrogacy agreement. Additionally, the
commissioning parent or parent must be genetically linked to the child born from
a surrogacy in order to fulfill the requirements of the Children’s Act.

3.If in Russia, genetic parents are recorded as parents only with the consent of
the surrogate mother, then in South Africa, a child born from a surrogate mother is
considered the child of the commissioning parent or parents from the moment that
such child is born. Only in cases in which the carrying mother is also his biological
mother (oocyte donor) can she keep the child for herself. The surrogate mother
is required to make such a decision within a certain period of sixty days at the
legislative level.

4. Another difference between surrogacy regulations in Russia and South Africa
is that surrogacy is solely permitted without payment, i.e. free of cost in South Africa.
This restriction in South Africa is obviously aimed at preventing the exploitation of
women in difficult financial situations by well-off people and the mass use of pregnant
women in the role of “living incubators.” However, a surrogate in South Africa may
be compensated for reasonable expenses incurred (medical costs, insurance, etc.)
as well as for any loss of earnings caused as a result of undertaking the surrogacy.
Furthermore, it is possible that commissioning parents still informally pay a surrogate
mother a reward for the birth of a healthy child. Otherwise, the motivation of the
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surrogate mother, who decided to take such a step only for compensation of medical
and transportation costs, is not entirely clear, other than for altruistic reasons.
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Abstract. This article examines the influence of CCTV on the realization of the
person’s intention to commit a crime. The authors present the results of their own
research which was conducted among Hungarian prison population (172 respondents)
using a questionnaire method. The questionnaires were of a survey-type with a closed
set of questions. The research sought to determine how offenders relate to CCTV, its
role in crime prevention, and whether any differences in attitudes towards CCTV can
be observed in terms of age and time spent in prison. In the course of the research, it
was found that a significant negative correlation can be found between the time spent
in a penitentiary institution and the fear of CCTV among those who spent more time
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in prison. Furthermore, it was also determined that the deterrent power of cameras
is comparable to that of uniformed police officers. Research showed that CCTV’s
effectiveness depends on factors such as camera placement, real-time monitoring,
and integration with police patrols. While studies confirm reductions in certain crime
types — particularly property crime and offenses in urban areas — other findings
suggest CCTV primarily displaces crime geographically rather than preventing it.
Offenders perceive cameras as deterrents in visible, well-monitored spaces, but this
effect diminishes with sporadic deployment or inadequate implementation. This
finding has significant criminological and national economic significance.

Keywords: safety; cameras; security; closed circuit television; video surveillance;
predictive control; public transport; crime prevention; policing.
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Introduction

CCTV can prevent crime by making a significant contribution to the detection
of potential perpetrators by the authorities. Besides, CCTV can encourage potential
victims to take safety precautions, also potentially deter police and security personnel
from committing crimes.' CCTV is playing an increasingly important role in crime
prevention and detection both in Hungary and in other countries worldwide. It
is characteristic of their development speed that in 4-5 years, we can talk about
a change of generation for certain camera types, their technical development is so
fast. The question may arise as to whether technological development is followed
by scientific surveys examining camera use. Unfortunately, we find that the number
of law enforcement publications related to camera use in Hungary is negligible.

Armitage, R, Smyth, G, & Pease, K. (1999). Burnley CCTV evaluation. In K. Painter & N.Tilley (Eds), Surveil-
lance of public space: CCTV, street lighting and crime prevention (pp. 226-227). Criminal Justice Press.
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However, the number of foreign sources is also quite small if we compare it with the
number of studies presenting technical development.

It is no exaggeration to say that the use of CCTV in larger numbers is essential
for the efficient operation of the police. In many areas, the increasing cost of human
labor means surveillance cameras can not only replace but, in many cases, more
effectively perform the work of human personnel.’ Many studies have that cameras
significantly increase the population’s sense of subjective security, which is also an
important factor.* Ethically and professionally impeccable work also contributes
greatly to law enforcement’s efficiency, which is one of the means of (internal) control
of the operation of space surveillance and other camera systems. The present study
is the second step in a series of research. First, Gyula Csege and Szabolcs Matyas
conducted a population-based questionnaire survey to determine how the “average”
citizen relates to CCTV. In the course of the research, it was established, among
other things, that the role of CCTV in increasing the subjective sense of security has
increasingly significant potential among the population.®

In the present research, a questionnaire survey conduct among the Hungarian
prison population. The primary aim was to determine the persons convicted of the
crime about the crime surveillance camera and their crime prevention effect.

Before the start of the research, several research questions and hypotheses set
up. The authors hypothesized that age, education, marital status, and time spent in
a penitentiary institution affect CCTV' attitudes.

1.The Legal Background to the Use of CCTV

In recent years, CCTV proliferation has increased, mainly to prevent crimes in public
places. According to some, e.g., the UK is already at the level where it can be declared
an effective “supervisory society” because it monitors citizens’ lives and activities to
such an extent.’ It is estimated that the number of public CCTV cameras in the UK is

Csege, G., & Matyas, S. (2018). Térfigyeld rendszerek hazai szabalyozasa empirikus kutatasok és a biz-

tonsagi kihivasok tiikrében. Jog Allam Politika: Jog-és politikatudomdnyi folyéirat, 3, 163-172.

Sallai, J., et al. (2016). A, j6 rendészet” kozpolitikai kapcsolodasi lehetdségei. In K. Tamas (Ed.), A jo dllam
nagyitd alatt: specidlis jelentések A-t6l V-ig (az addblirokrdcidtdl a versenyképességig) (p. 89). Dialdg Cam-
pus Kiadé. (In Hungarian); Horgos, L., et al. (2018). The importance of data compilation in criminalis-
tics. Journal of the National University “Ostroh Academy’. Series “Law’; 1(17), 3. (In Ukranian).

David, L., et al. (2007). Biztonsdag, terrorizmus, turizmus. Gazddlkodds, 51 (kiilonkiadas), 161-166. (In
Hungarian); Matyas, S. (2015). Szubjektiv biztonsagérzet — lakossagi vélemény a kdzbiztonsagrol és
a rendérségrél. Magyar Rendészet, 5, 159-170. (In Hungarian).

Csege & Matyas, 2018.

Goold, B.J. (2004). CCTV and policing: Public area surveillance and police practices in Britain. Oxford Uni-
versity Press; Norris, C. (2007). The intensification and bifurcation of surveillance in British criminal jus-
tice policy. European Journal on Criminal Policy and Research, 13, 139-158; Norris, C., & Armstrong, G.
(1999). The maximum surveillance society: The rise of CCTV. Berg.
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4.2 million, or one for every 14 citizens,” accounting for nearly one-fifth of all CCTV
cameras worldwide. The legal regulation of public space surveillance is at the crossroads
of two social interests. Therefore, it is the respective state’s primary responsibility to
strike a balance in home affairs policy between security and the interests of the private
sphere. The more extensive the legal possibility of space surveillance, the greater
the public safety potential in applying this tool. Simultaneously, the integrity of the
individual against the state’s need to know decreases in direct proportion; that is
the possibility of protecting personal data against the state decreases. The balance
between these two interests is the (self-) restriction of use and the guarantee standards
of data protection systems. The latter aspects have come to the fore extraordinarily,
with technological development and globalization allowing unprecedented levels of
data collection. Accordingly, both EU and national legislation impose strict rules on the
processing of personal data, including, of course, the operation of surveillance systems.
There is no doubt that CCTV deployment in public places such as city centers, public
housing estates, and transport facilities provokes greater resistance to restrictions on
privacy and other civil liberties and promises major social disadvantages. Including
the increasing impact of a police state-minded society and social exclusion of the
marginalized population.®

The European Union’s general data protection regulation states that the right to
the protection personal data is not absolute; it must be considered in accordance
with the principle of proportionality, taking into account its role in society and
balancing it with, in balance with other fundamental rights. Due to the specific legal
nature of the separate EU law enforcement data protection directive, it requires the
Member States to take steps to harmonize their legislation in order to achieve the
set goals. Therefore, it is important to examine harmonization of internal and EU
law, given the lack of direct effect and applicability of the latter.

Since 2004, the Hungarian data protection regulations have specifically included
taking photographs, sound, orimages as data management. If based on the location
or technical properties of the device, natural persons cannot be identified in the
recorded image, and this is not technologically possible (e.g., by enlarging a portion
of the recording). Then the observation or recording is not covered by the Data
Protection Act. This might include low-resolution webcams mounted on main
squares, which monitor highways and junctions in traffic policing, so in this case, it
is not regulate how long such recordings can be store; in what form each type can
be used.

Act CXIl of 2011 concerns the right to information self-determination and
freedom of information. According to the provisions of this Act, given that the current
legislation only allows a minimal number of people to monitor public space. The legal

7

Norris, C,, & McCahill, M. (2006). CCTV: Beyond penal modernism? British Journal of Criminology, 46, 97-118.

®  Clarke, R.V.(2000). Situational prevention, criminology, and social values. In A. von Hirsch, D. Garland &

A. Wakefield (Eds.), Ethical and social perspectives on situational crime prevention (pp. 97-112). Hart.
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basis for data processing related to CCTV is, in all cases, mandatory data processing
based on legal authorization and not the data subject’s consent.

According to Cornish and Clarke’s classification of situational crime prevention,
CCTVisa“surveillance by official agencies”technique.’ In this regard, CCTV isimproving
upon or replacing security personnel. The Hungarian legislature allows camera
surveillance of public areas for two types of bodies: one is the police, and the other
is public area inspectorates operating within the municipal police framework. These
rules determine the purpose for which the images are taken, the areas in which the
images are used, the storage time, and the data management organization. A person
employed by a municipal body or company, or employed by an external company, may
not be involved in the surveillance of the camera images, nor may an external company
be employed for this purpose. As EU law entitles law enforcement agencies and other
authorities to monitor public spaces, the Hungarian solution is sufficiently aligned with
EU law. The only critical point may be that civilian guards can also carry out surveillance
using municipal police or the police cameras; that is, thet may act as civilian helpers of
the police. As a non-governmental organization, citizenship cannot operate a public
space surveillance system on its own under EU law. Therefore, the Hungarian legislator
chose the solution that a civil guard can only observe live recordings; they cannot
handle the recordings themselves. Accordingly, they perform data processing, not
data management. It's as if the cameras are the remote eyes of the civil guards.

One of the important principles of regulation is the transparency. Accordingly,
the surveillance of public spaces can only be perceived as legitimate by others,
using cameras that indicate spatial surveillance. Hidden or camouflaged devices
cannot be used for this purpose. In areas monitored by cameras, a notice informing
individuals of the surveillance must be published. Furthermore, the locations where
the cameras have been installed must be posted on the organization’s website
operating the space surveillance system (municipality or police). The purpose of
this transparency is to ensure that a person entering the area is aware that they
may be photographed and can make an informed decision about whether or not to
enter that area. Although, with the increasing proliferation of cameras, it is becoming
increasingly difficult to avoid surveillance. More important to this research is that
public observation provides an opportunity for a person in the observed area to
decide to commit or abstain from a particular behavior.

Purposefulness is also of fundamental importance. In this sense, camera installation
should be a means to an end. Cameras should be only placed where a genuine public
security interest justifies it. In many cases, police camera systems are operated and
financed by the municipalities. Therefore, it is natural that the municipality’s needs also
arise, and these needs may not always align with genuine public safety needs.

°  Cornish, D.B,, & Clarke, R.V. (2003). Opportunities, precipitators and criminal decisions: A reply to Wort-

ley’s critique of situational crime prevention. In M.J. Smith & D.B. Cornish (Eds.), Theory for practice in
situational crime prevention (pp. 41-96). Criminal Justice Press.
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On the other hand, it is common for residents to request cameras be placed in
locations where they offer little benefit to objective public security interests and their
subjective sense of security. At the same time, if public safety interpreted sufficiently
broadly, the latter interest can also be considered part of the field of public safety. The
purpose limitation also applies during data management, as the recordings can only
be used in criminal, infringement, or administrative proceedings specified by law.

2.CCTV and Crime Prevention

International research on CCTV primarily examines its effectiveness of CCTV
based on the application’s purpose and location." It should be noted that despite
the creation of police forces at the supranational level (Interpol, Europol), bi- and
multilateral cooperation between individual countries remains limited, with “each
country using only its own countermeasures to combat traditional and high-tech
crime.””” Unfortunately, little research has analyzed the deployment of CCTV from the
offender’s perspective, considering the psychological processes and moral roots it
triggers.” The use of CCTV focuses primarily on crime prevention, reducing criminal
opportunities, and increasing the perceived risk of crime by modifying the physical
environment." Situational crime prevention is rooted mainly in the rational choice
perspective, which views crime as “purposeful behavior to meet the everyday needs of
the perpetrator.”” As a result, an important consideration is how potential perpetrators
perceive the risk of being caught if they detect the deployed cameras before or during
the formation of their intent to commit an offense. The fact that potential perpetrators
consider whether cameras are detected is evident from the fact that when passive and
real-time surveillance, and multilateral intervention systems are deployed, significantly
more effective crime prevention can be achieved.” Video surveillance effectively
reduces crime when cameras monitor in real-time and on-duty police patrols are kept

Tihanyi, M. (2017). Kézrend, kdzbiztonsag, rendészet a keresztény kézgondolkodasban. In Allamtu-
domdnyi Miihelytanulmdnyok. (In Hungarian).

Krasnova, K. (2024). Using CCTV for law enforcement operations and public safety. Criminal Geograth-
ical Journal, 1-2,9-14.

Dmitrieva, A., Alshdaifat, Sh., & Pastukhov, P. (2023). The Features of the Use of Information Technol-
ogies in Criminal Proceedings in the BRICS Countries. BRICS Law Journal, 10(1), 88-108.

Tihanyi, M., Vari, V. & Krasnova, K.A. (2024). Ethics of Sin and Punishment. Kutafin Law Review, 11(4),
741-760.

Clarke, R.V. (1995). Situational crime prevention: Its theoretical basis and practical scope. In M. Ton-
ry & N. Morris (Eds.), Crime and justice: A review of research. Vol. 4 (p. 225-255). University of Chicago
Press; Krasnova, 2024.

Clarke, R.V. (1997). Introduction. In R.V. Clarke (Ed.), Situational crime prevention: Successful case stud-
ies (2™ ed.) (pp. 9-10). Harrow and Heston.

Piza, E., et al. (2019). CCTV surveillance for crime prevention: A 40-year systematic review with meta
analysis. Criminology & Public Policy, 18, 135-159.



BRICS LAW JOURNAL  Volume 12 Issue 1 (2025) 46

informed.” Consequently, the deployment and use of CCTV can be more rationally
considered in its design and implementation. Of particular note is the continuing
need to focus CCTV on vehicle and property crime rather than as a “stand-alone” crime
prevention measure. Scientists view CCTV's primary goal as triggering a detection
mechanism that influences certain elements of a perpetrator’s decision-making
process by persuading them to refrain from committing crimes. Because crime can
be considered a rational action, CCTV’s role in intelligence and investigative work, as
well as its use as evidence, also increases crime’s deterrent effect. The most commonly
cited mechanism by which video surveillance can deter crime is its potential impact
on punishment’s perceived certainty.”” Coupe and Kaur found that CCTV in a fixed
location within buildings doubles the chances of identifying the perpetrator instead
of a location where the building is not equipped with it."” Consequently, how often
CCTV provides useful evidence and how it is affected by circumstances are important
factors in its effectiveness for detection and as evidence. An analysis 251,195 crimes
on the British rail network between 2011 and 2015, which were recorded by the British
Transport Police, provides further insight. Camera footage provided by CCTV was
available to investigators in 45% of cases, and proved useful in 29% of those cases. With
the operation of CCTV, the chances of solving crimes have increased significantly for
almost all types of crimes. Images of the offense were more likely to be available for
more serious crimes and demonstrably less likely to be available for crimes occurring at
an unknown time or in certain types of locations.” It is then clear that increased fear of
being caught among offenders, reduced crime rates, and more conscious behavior by
law-abiding citizens are among the potential outcomes of using CCTV. Although CCTV
has many potential public security applications — including preventing crime, detecting
crime, and improving emergency response — it is mostly used to help manage certain
crime-prone sites more effectively and to reduce public fear of crime. Nonetheless,
CCTV’s contradictory nature needs to be pointed out, as surprisingly little is known
about its use and effectiveness in achieving different public safety goals. A systematic
review of 41 studies by Welsh and Farrington concluded that CCTV effectively prevents
certain types of crime in certain circumstances. Still, the evidence suggests that it has
a more limited impact than previously thought.”

Piza, E.L., et al. (2015). The effects of merging proactive CCTV monitoring with directed police patrol:
Arandomized controlled trial. Journal of Experimental Criminology, 11, 43-69; Gerell, M. (2016). Hot spot
policing with actively monitored CCTV cameras. International Criminal Justice Review, 26(2), 187-201.

® Piza,E.L, Caplan, J. M., Kennedy, L. W., & Gilchrist, A. M. (2015). The effects of merging proactive CCTV
monitoring with directed police patrol: A randomized control trial. Journal of Experimental Criminol-
ogy, 11,43-69.

Coupe, T, & Kaur, S. (2005). The Role of Alarms and CCTV in Detecting Non-residential Burglary. Secu-
rity Journal, 18(2), 53-72.

Ashby, M.PJ. (2017). The Value of CCTV CCTV as an Investigative Tool: An Empirical Analysis. Europe-
an Journal of Criminal Policy and Research, 23, 441-459.

Welsh, B.C., & Farrington, D.P. (2008). Effects of closed circuit television surveillance on crime. Camp-
bell Systematic Reviews, 4(1), 1-73.
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Most recently, Alexandrie (2017) reviewed seven randomized and natural experi-
ments on use CCTV and found that the number of crimes on public roads and urban
subway stations decreased by 24% to 28%, but that CCTV had no significant effect in
car parks or suburban subway stations. Perhaps the most significant finding is that the
coordination of policing and CCTV can significantly increase CCTV's effectiveness.”

Thus, when video surveillance is combined with the presence of existing police
patrols, it may have greatly contributed to maintaining more efficient public order
on the streets or subway stations.” According to Priks, the ability to respond quickly
to nearby security guards and police officers may explain why CCTV have caused
crime reduction at city metro stations, but not at suburban stations.

Comprehensive research on CCTV's effectiveness in Cincinnati has shown rather
limited and highly conditional results regarding a declining trend in crime within
residential environments. The cameras did not perform to the extent that they were
theoretically intended. This was due to the cameras’ poor deterrence, as well as
the unplanned or poor implementation of CCTV deployment (e.g., the inadequate
density of cameras or inadequate signals indicating the presence of CCTV). It may
also have been related to the fact that Cincinnati police did not use the cameras for
proactive activities, but rather preferred them for investigative purposes. Essentially,
certain crime categories (burglary, robbery, etc.) were displaced from camera-covered
areas, and this did not significantly affect the overall crime situation at the study
site.* Cerezo found that overall crime did not decrease significantly even after the
introduction of 17 open-street CCTVs in Malaga, Spain.” Other studies on the effects
of CCTVs on general crime show mixed results. For example, La Vigne et al. examined
the effects of open-street CCTVs in Baltimore, Chicago, and Washington, D.C.* They
found differences; in Baltimore, overall crime declined at most CCTV deployment
sites. In Chicago, however, the overall effects of crime reduction appeared in only half
of the deployment locations. Nor did the introduction of CCTVs in Washington, D.C,,
lead to an overall reduction in crime. Some research on CCTV's effects has focused
on certain categories or types of crime, as mentioned earlier. The majority of such

2 |la Vigne, N.G., & Lowry, S.S. (2011). Evaluation of camera use to prevent crimes in commuter parking facili-

ties: A randomized control trial. URBAN Institute; Piza, E. L., Caplan, J. M., Kennedy, L. W., & Gilchrist, A. M.
(2015). The effects of merging proactive CCTV monitoring with directed police patrol: A randomized
control trial. Journal of Experimental Criminology, 11, 43-69; Analyzing the influence of micro-level
factors on CCTV camera effect. Journal of Quantitative Criminology, 30, 237-264.

23

Goémez, S., Mejia, D., & Tabdn, S. (2017). The deterrent effect of public CCTV on crime (Working paper
No. 9); Munyo, I. & Rossi, M. (2016). Is it displacement? Evidence on the impact of police monitoring on
crime (Working Paper No. 126).

> Lim, H., & Wilcox, P. (2017). Crime-reduction effects of open-street CCTV: Conditionality consider-

ations. Justice Quarterly, 34, 597-626.

» Cerezo, A. (2013). CCTV and crime displacement: A quasi-experimental evaluation. European Jour-

nal of Criminology, 10, 222-236.

26

La Vigne & Lowry, 2011.
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crime-specific studies have examined the categories of crimes against property and
violent crimes.” Despite these differences, most previous studies on property crime
have largely supported the effectiveness of CCTV. Thus, we can conclude that the
deployment of CCTV can reduce the number of crimes in certain circumstances (e.g.,
at night or on weekends in residential environments) or for certain types of crime
(e.g., against property or robberies). However, it is not appropriate to attribute an
exclusive crime prevention role to it.

Accordingly, some studies emphasize the importance of selecting appropriate
locations for CCTV installation and provide guidelines on how to select these
locations.”

3. Research Methodology

Obtaining the large number of samples required for the survey from police
forces at different levels would have taken an extremely long time. Therefore, the
most viable solution was to interview individuals detained in penal institutions.
Inmates at the Hajdu-Bihar County Penitentiary Institute (after this: HBMBVI) and the
Tokol National Penitentiary Institute (after this: TOBVI) provided the sample for the
questionnaire survey. The questionnaire was completed by individuals serving erving
their final sentences or those in pre-trial detention. Survey-type questionnaires
with a closed set of questions are advantageous from a research methodology
perspective because they can be quantified and easily replicated. Allowing for the
collection of representative data. The questionnaires were administered voluntarily
to the staff of the penal institutions. In May 2019 by 73 people at the Hajdu-Bihar
County Penitentiary Institute and 100 people at the T6kdl National Penitentiary
Institute completed the questionnaires. Based on the completed questionnaires,
1 person (TOBVI) misunderstood the questionnaire’s completion; therefore, his
answer was not considered.

There are almost 18,000 prisoners in Hungarian penal institutions. Thus, based
on the number of respondents, almost 1% of the Hungarian prison population
participated in the survey.

The authors closely monitored criminal incidents and news that affected
detainees to ensure no action could negatively impact participants. However, no
extraordinary events occurred during the study period that would have affected
the respondents in any way. In compiling the questionnaire, the authors drew upon
the experience of previous surveys conducted in penal institutions, taking into
account that the proportion of prisoners with a lower level of education is higher
than in the general Hungarian population. The questions were short and concise,

z Sivarajasingam, V., & Shepherd, J.P. (1999). Effect of closed circuit television on urban violence. Jour-

nal of Accident & Emergency Medicine, 16, 255-257.

*® Yun,W. (2021). A study on the selection of the CCTV location for crime prevention. J-Institute, 6, 14-25.
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the vast majority of questions were closed (with only one scale question), and the
overall number of questions was relatively small. For ease of understanding, the
questions did not contain any foreign terms or jargon. In developing the questions,
the authors considered both the staff’s suggestions from the Measurement and
Methodology Office of the National Civil Service University and the comments of
specialist staff at the ORFK (National Police Headquarters). The primary goal of the
survey was to understand the criminals’ perceptions of surveillance cameras, their
prior experiences, and the perceived crime prevention effect of cameras from the
criminals’ perspective. This information could be used later during the installation of
CCTV. The collected results were analyzed using the IBM SPSS statistical program.

4. Research Results

The age group distribution shows that all age groups of the Hungarian adult
prison population were represented. The respondents’ average age was practically
identical between the two groups (HBMBVI: 37 years, TOBVI: 38 years), with a mean
age of 37.5 years.

Regarding age, it might be assumed that younger offenders, due to their age and
lack of previous experience, are less cautious and consider the presence of cameras
less threatening. Not confirmed during the research, no such correlation could be
established. The next question in the questionnaire concerned marital status. 15%
of respondents were divorced, 28% were married, 32% were unmarried, and 25%
were in other categories.

The relationship between marital status and precaution was also among the
areas studied. However, no correlation could be established between marital status
and attitudes towards CCTV.

37% of respondents had 8 primary or lower education degrees, 32% had
a vocational qualification, 6% had a formal vocational qualification, 16% had
a baccalaureate degree, and 9% had a tertiary degree (There was no significant
difference in the educational attainment between the two groups).

The research sought a link between educational attainment and the deterrent
effect of CCTV. However, we found that the surveillance cameras have a deterrent
effect regardless of education level; therefore, so there is no correlation between
higher education and CCTV deterrence.

Participants in the questionnaire survey spent an average of 18.5 months in
a penitentiary institution (HBMBVI: 14.9 months; TOBVI: 22.1 months). In the research,
we found a significant negative correlation observed between the time spent in
a penitentiary institution and CCTV's fear, i.e., who spent more time in prison. That
shows if the prisoners spend more time in prison Institute, were less affected by the
presence of CCTV when considering committing a crime.

34% of the detainees had committed crimes against property, 19% violent
crimes, and 47% other crimes. Crimes against property and violent crimes were
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specified because the largest number of offenses recorded by surveillance cameras
can be best classified in these two groups, even with the perpetrator’s knowledge.
(There was no significant difference in the criminal profiles of detainees between
the two groups). Some empirical evidence suggests that one explanation for the
discrepancy between property and violent crime in police statistics is that violent
crimes elicit a significantly higher rate of police response, thus making detection
more effective.”

Randomized and natural experiments have shown that CCTV can reduce the
number of crimes, particularly property crimes, under various conditions. Thus, we
hypothesized that CCTV has a greater deterrent effect on perpetrators of property
crimes, as these are the individuals who typically commit crimes in a planned manner.
In contrast, violent crimes are often impulsive acts, and perpetrators are less sensitive
to detection and punishment. Given that these two explanations have very different
implications for how CCTV is used in curbing violent and property crimes, it is more
common for perpetrators of violent crime to commit crimes occasionally and be
guided by momentary anger. The present research did not confirm this assumption.
Based on the respondents’ answers, there is no correlation between the deterrent
effect of CCTV and the type of crime committed.

The second part of the questionnaire specifically asked questions about CCTV.
When asked if “would you be deterred from committing a crime if you knew that
a surveillance camera was installed in a public place near the location?’, the vast
majority of respondents answered yes (82%). On the other hand, there was a 10%
difference between the two groups; the detainees in Debrecen were more deterred
from committing the crime by the presence of a surveillance camera (88%) than the
detainees Tokol.

The next question explored whether respondents had previously committed
a crime knowing that a surveillance camera might record the act; this question was
specifically directed at the two groups of prisoners. A significant difference of more
than 20% was observed between the two institutions, with 84% of those surveyed in
HBMBVI and 63% of those surveyed in TOBVI answered “no.” Based on the aggregated
responces, 72% of the respondents had not previously committed a crime while
aware that their actions were being recorded by a surveillance camera, even when
considering both prisons. Despite this significant difference between the institutions,
we can state that the above percentages clearly demonstrate the deterrent and
crime-preventing effect of CCTV, as nearly three-quarters of respondents answered
no to the question.

Question 9 was only partially related to CCTV. This question aimed to determine
if an offender, upon seeing a warning sign indicating the use of a surveillance
camera (rather than an actual camera), would refrain from committing a crime.

* Vollaard, B. & Hamed, J. (2012). Why the police have an effect on violent crime after all: Evidence from

the British Crime Survey. Journal of Law and Economics, 55(4), 901-924.
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81% of respondents stated that they would refrain from committing a crime if they
saw such a warning sign (There was only a slight difference of a few percentage
points between the two prisons). We are pleased to note this result, as this more
cost-effective approach than installing cameras can still have a significant crime-
preventing effect.

It is unfortunate to rank the questions in a research questionnaire; however,
in the present case, one of the most serious questions was whether, according to
the perpetrators, CCTV has a crime-preventing effect. Despite the relatively large
difference between the two prisons’ responses (HBMBVI: 92%, TOBVI: 76%), we can
state that according to the offenders, the crime prevention effect of CCTV is also
very significant. Based on the aggregated responses, 83% answered that CCTV has
a crime prevention effect.

In any case, a surprising finding emerged regarding which has more deterrent
power for an offender: a constantly monitored CCTV system or a uniformed police
officer. Examining the entire sample, no significant difference was observed; the
deterrent force of a uniformed police officer, according to the respondents, is almost
the same as that of a surveillance camera. 76% of the respondents rated the deterrent
effect of a uniformed police officer as five, and 74% rated the deterrent effect of CCTV
as five (not 74%). In HBMBVI, the rating for a uniformed police officer was 8% higher
than the average of the two prisons, while at the Tokol National Penitentiary, the
proportion of those who evaluated the deterrent effect of the surveillance camera
relatively high (13%) (Figures 1 and 2). Experimental results confirmed this finding by
showing a decrease in certain types of crime, especially in residential areas, following
the deployment of CCTV.The existing crime situation influenced the effectiveness of
CCTVin an area. It is worth noting that the combination of CCTV with police forces
has proven to be much more effective. In other words, the real-time involvement
and intervention of the police force significantly increase the crime-reducing ability
of CCTV.*

Based on the above, it can be concluded that a visible, attention-grabbing
surveillance camera has almost the same crime prevention effect as a uniformed
police officer.

The final question asked whether detainees had ever been in a situation where
they chose not to commit a crime because they noticed a CCTV camera. 41% of the
respondents stated that they had previously stopped committing a crime because
of CCTV, indicating that CCTV'’s crime prevention effect is significant (There was
a notable difference between the responses from the detainees at the two prisons;
HBMBVI: 34%, TOBVI: 46%.). This finding partially confirmed the initial assumption,
suggesting a weak, positive correlation.

* Lim & Wilcox, 2017.
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The deterrent of patrol to criminals
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Figure 1: The deterrent force of a uniformed patrol
from the perspective of offenders

The deterrent of CCTV to criminals
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Figure 2: The deterrent force of the surveillance camera
from the point of view of offenders
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Conclusion

This study examined inmates’ opinions about CCTV. The questionnaire survey
based on the opinions of 172 detainees from two penitentiary institutions formulated
its main findings. In terms of age and marital status, there is no relevant difference
between inmate opinions regarding CCTV, nor is there a correlation between the
deterrent effect of CCTV and the type of crime committed. On the other hand, there
is a negative correlation between the time spent in a penitentiary institution and
CCTV's fear. The longer time is observed in the prison in the institute, prisoners are
less affected by the camera when the crime committed. The crime-preventing effect
of CCTV evidenced by the fact that more than 80% of respondents stated that they
would refrain from committing a crime if a camera placed in a public place ora CCTV
warning sign seen. The above is also confirmed by the fact that the deterrent force of
a uniformed policeman is almost the same as that of a space surveillance camerain the
respondents’opinion. Based on the research results, the use of CCTV, which provides
continuous surveillance or combined with the police service, deters offenders more,
which in turn has the consequence that the offender commits his act in a place where
no CCTV deployment took place. Therefore, the general crime prevention use of
CCTV cannot justify because its sporadic deployment only results in the territorial
relocation of crime. And its total or even more widespread use can be detrimental to
civils integrity and envisions the nightmare of a dictatorial state. Consequently, CCTV
can certainly be used as a good tool to “clean up” crime-frequented areas.
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Abstract. In doctrinal sources, a claim for the recognition of property rights
constitutes a special protection method that is not commonly found in the legislation
of every country and is not widespread like vindication and negatory actions. However,
there has been no sufficient research on the judicial means of correcting the errors that
occur during the registration of real estate rights. This article is a comparative legal study
of national laws of those countries that provide for the registration of rights (titles) in
real estate but not for the acts (deeds) from which the rights emerge. It is commonly
held that claims for the recognition of property rights are known only to some legal
systems and are not found in the laws of several states. Our study revealed that this
is not entirely true. First, claims for the recognition of property rights do exist in the
laws of countries of the Romano-Germanic legal family. In several countries, they are
enshrined at the legislative level; in other countries, they are formulated at the level of
judicial practice and recognized in legal doctrine; while in some countries, this claim
relates to contesting the registration of real estate rights. Second, there are analogs of
claims for the recognition of property rights also found in common law legal systems,
which operate through tort claims arising from two possible violations — conversion
(appropriation) and slander of title (libel of the title). The many different methods and
instruments for correcting registration errors in the laws of different countries may be
described as a single type of claim - the claim for the recognition of property rights. This
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claim is applied when the reliability of an entry in the registry of the real estate rights
is questioned or when the right of an individual entered in the registry is contested.
Claims for the recognition of property rights aim to correct erroneous entries in the
registry of rights to real estate when an individual considers themselves the owner of
areal estate, but the real estate is registered under a different individual.

Keywords: property rights; real estate; real estate title registration; land regist-
ration; real action; property rights recognition claim; negatory action; vindication
action.
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Introduction

Historically, the development of judicial practice and scientific doctrine
concerning the claims for the recognition of property rights has been associated
with social upheavals and economic and political transformations. It goes without
saying that the unstable development of an economy naturally requires certainty
on who owns real estate and the rights to such real estate.

Claims for the recognition of property rights play an important role in the
effectiveness of the registration of real estate rights. This claim provides legal
certainty regarding the right to real estate (right holder) and helps to ensure the
reliability of the registry of real estate rights.

This study analyzes how various national laws manage the correction of the
errors that occur during the registration of real estate rights. After analyzing different
approaches to this issue in various national legal systems, suggestions may be
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proposed for a unified judicial means of correcting registration errors associated
with the recognition of property rights recognition claims.

The main thesis of this paper is that the means of correcting the registration
errors that arise in various jurisdictions can be generalized and unified under a single
claim - the claim for the recognition of property rights. The research question can
be formulated as follows: Is it possible to unify the maintenance of registers of real
estate rights to create a common correction method for registration errors in the
laws of different countries?

Subsequently, the subsidiary theses of the study can be formulated as follows:

1. Is it possible to identify multiple approaches to the qualification of a claim
for the recognition of a right in rem under Romano-Germanic law, and is it possible
to propose a common way of correcting registration errors for the laws of these
countries?

2. Can the rules on claims for the recognition of property rights in community
law, such as the European Community, be harmonized positively and effectively?

3.What s the relationship between a claim for the recognition of property rights
and a claim for conversion and slander of title in common law countries?

4. Can the hypothesis that a claim for the recognition of property rights is known
only to some legal orders and is not common in the laws of many different states
be regarded as true?

5. Is unifying and harmonizing the laws of different countries pertaining to the
issue of correction of a registration error through the application of a common
method for the recognition of property rights feasible, or are such prospects for
the development of the laws of different countries impossible?

Thelegal literature suggests that property rights recognition claims are only found
in the legislation of some countries, as it is an exotic instrument for safeguarding
the rights to real estate. This study examines the laws of different countries that are
applicable when contesting the right to a real estate in the registry through the use
of property rights recognition claims. This allows us to determine how common such
claims are in the legislation of different countries.

It is observed that there is no systematization of the scientific approaches
to the legal classification of these claims. The claim itself is common in the legal
order of foreign countries, but there is no comparative legal research carried out
by researchers from these countries. Therefore, it has become vital to generalize
and harmonize the laws of different countries in the context of the application of
property rights recognition claims.

Despite the fact that this claim has existed in the legislation and judicial practice
of several countries since the 19" century, issues related to its legal nature, definition,
and general description often cause difficulties.
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1. Challenging the Land Registration: Literature Overview

Property rights recognition claims aim to correct inaccurate information in the
registries of rights to real estate and strategically improve the registration system. In
developed legal systems, the prompt correction of erroneous entries in the registry of
real estate rights is not a pressing issue because the legal mechanisms for correcting
inaccuracies in registry entries have been developed and streamlined over the long
period of the existence of the registration system of real estate rights. Additionally,
the bulk of scientific publications are not related to the judicial challenge of the
rights entered in the registry but to improving the entire registration system.' As
a result, it would be beneficial to systematize the different options for correcting
errors in order to create a foundation for unifying and harmonizing real rights and
property registration across different countries.

It would be incorrect to say there are no scientific publications on correcting
erroneous registry entries. As Goymour writes:

When the Land Registration Act 2002 first came into force, the prevailing
academic view was that it had created a system of ‘title by registration, such
that, where someone (B) is mistakenly registered as the owner of another
person’s (A’s) land, he acquires a good title (notwithstanding the mistake) that
can validly be conveyed to someone else (C). ... whilst the logic of the ‘title
by registration’ principle might be conceptually attractive, it has proven to be
unworkable in practice, is questionable as a matter of policy, and - looking
to the future — ought to be abandoned in favor of a more subtle legislative
scheme for resolving A-B-C disputes.?

In the above quote, the author seeks to balance the principle of introduction
and the principle of opposition. The determination of the legal value of registration
of the right to real estate, from the moment of registration and by virtue of it, or
from the moment of committing legal facts (making a contract, etc.), depends on
finding this balance.

In his article, Ko draws attention to the fact that erroneous entries in the registry
of real estate rights can be eliminated through correction and indemnity, and by
themselves, these mechanisms make it possible to reduce the acuteness of the

' See Kashyap, A., & Batwara, V. (2022). Legal Analysis of Real Estate Investment Trust Regulation in India.

BRICS Law Journal, 9(1), 133-134; Goscinski, J., & Kubacki, A.D. (2020). Land registration concepts in
translation. International Journal for the Semiotics of Law — Revue internationale de Sémiotique juridique,
34(17); Bondarieva, M. (2019). The role of the notary in the efficient protection of property rights. Access
to Justice in Eastern Europe, 4, 60; Lee, A. (2016). Land registration: validity, priority and statutory inter-
pretation. Hong Kong Law Journal, 46(2), 415; Carruthers, P. (2015). A tangled web indeed: The English
Land Registration Act and comparisons with the Australian Torrens system. University of New South
Wales Law Journal, 38(4), 1261; Chen, L. (2014). Land registration, property rights, and institutional per-
formance in China: Progress achieved and challenges ahead. Hong Kong Law Journal, 44(3), 841.

Goymour, A. (2013). Mistaken registrations of land: Exploding the myth of “Title by registration.” Cam-
bridge Law Journal, 72(3), 617.
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problem of registration of rights to real estate and modernize the system rather than
reform it.’ Similarly, great importance is attached to correction and indemnity in the
overcoming of registration errors according to a study conducted by Lees.*

All of these studies are carried out as part of the process of seeking to reform
the national registration system, and subsequently, the problem is leveled off by
developing a mechanism for its elimination and adjustment.

More detailed studies on contesting registered rights and correcting registration
mistakes can be found in research based on the legal doctrine of Romano-Germanic
legal systems. In these studies, researchers have a more unified approach to the legal
nature of claims to correct errors in the registry.’

In contrast to the above studies, it would also be worthwhile to pay attention
to the judicial correction of registration errors when such corrections are initiated
by an interested party submitting a claim to resolve a real estate dispute while not
demanding compensation.

2. Methods of Comparative Law as a Basis for Research

The methods used in this research were determined by the main issue to be
analyzed: how registration errors are corrected under the laws of different countries
and whether claims for the recognition of property rights can be used for that
purpose. Different countries apply different instruments to challenge registered
rights, and these instruments for addressing registry errors are used within judicial
procedures. Therefore, the question that needs to be resolved is whether it is possible
to unify the different judicial correction instruments for addressing registration errors
into a single type of claim - a claim for the recognition of property rights.

The main research method employed was the analysis of legislative acts of
different countries. The countries were grouped depending on the degree to which
their legislation included provisions for addressing property rights recognition
claims. In the countries where property rights recognition claims have no legislative
basis, scientific literature and judicial acts were studied.

While choosing the countries for the comparative analysis, we focused on
jurisdictions where the title in real estate is registered in a registry rather than being
founded on an act (deed) on which the title is based. Such a choice is caused by the

* Ko, S. (2013). Rectification and indemnity in land title registration: A risk analysis for reform. Hong

Kong Law Journal, 43(1), 111.

Lees, E. (2013). Title by registration: Rectification, indemnity and mistake and the Land Registration
Act 2002. Modern Law Review, 76(1), 62.

SeeWieling, H.J. (2006). Sachenrecht. Bd. 1: Sachen, Besitz und Rechte an beweglichen Sachen (p. 626). Spring-
er. (In German); Dauner, B., Heidel, T., & Ring, G. (2008). Nomos Kommentar zum BGB. Bd. 3: Sachenrecht
(p. 201). Nomos. (In German); Schellhammer, K. (2009). Sachenrecht nach Anspruchsgrundlagen (p. 458).
C.F.Mdiller. (In German); Kostkiewicz, J.K,, etal. (2011). Schweizerisches Zivilgesetzbuch. Kommentar (p. 1606).
Orell Fissli. (In German); Reboul-Maupin, N. (2012). Droits des biens (pp. 480-496). Dalloz. (In French).
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practical need to limit the scope of the study, which otherwise would be too wide
and would go beyond the volume of a scientific article.

The comparative jurisprudence method suggests that in foreign legal orders,
this method of protection is also most often used to adjust the registry of rights to
real estate. At the same time, the possibility of filing a claim to recognize property
rights in some countries is enshrined in legislative acts, while in others it is based
on judicial interpretation.

3. Results

3.1. Property Rights Recognition Claims in Countries Using a Romano-Germa-
nic Legal System

There are several approaches to qualifying and determining the legal nature of
claims for the recognition of property rights.

In the first approach, property rights recognition claims are considered a general
method of protecting civil law. For example, Article 1.138 of the Civil Code of the
Republic of Lithuania lists the methods for protecting civil rights and, among others,
indicates the possibility of recognizing rights.

While the Civil Code of Belarus does not contain a special article dedicated to
property rights recognition claims, the possibility of its application stems from Article 11
of the Civil Code of Belarus, which allows for filing a claim to recognize rights.

In the second approach, property rights recognition claims are not explicitly named
as a method of protecting property rights in any particular law. For instance, Japanese
civil law distinguishes three types of claims for the protection of property rights: the
demand for the return of property, the demand to eliminate a violation of property,
and the demand to prevent a violation of property. The first type of claim relates to
vindication, whereas the latter two define the scope of the negatory action in Japan.

The absence of an explicit, normatively-enshrined claim for the recognition of
property rights does not mean that there is no such method of protection in the
legal order of a particular state. This type of approach is also applied to Russian and
Spanish law.

The 1992 Netherlands Civil Code, in Book 5, Section 1, “Rights in rem,” states
that there are two real actions - a vindication action and a negatory action. In
the scientific literature in the Netherlands, particularly at the level of dissertation
research, the scope of real action is limited to two types, with a universal emphasis
on the negatory action.’

In the third approach, property rights recognition claims are considered a type of
vindication or negatory action, which are subject to satisfaction if the plaintiff proves
that they have a real right to the estate that is the subject of dispute. Article 2247

®  See Es, P.C. van (2005). De actio negatoria: een studie naar de rechtsvorderlijke zijde van het eigendom-

srecht. Doctoral Thesis. Meijers-reeks. Wolf Legal Publishers. (In Dutch).
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of the Argentine Civil and Commercial Code of 2016 (Cédigo Civil y Comercial de la

Nacién), entitled “Property Claims,” contains the following rule:
Property claims are the means of protecting the existence, completeness,
and freedom of property rights against violations that hinder their imple-
mentation. The property claims provided for in this chapter are vindication,
confessional action, negatory action and boundary action. (Las acciones
reales son los medios de defender en juicio la existencia, plenitud y libertad
de los derechos reales contra ataques que impiden su ejercicio. Las acciones
reales legislationladas en este Capitulo son la reivindicatoria, la confesoria,
la negatoria y la de deslinde.)

The beginning of Article 2247 specifies that real claims confirm the existence
of property rights (existencia), which is the purpose of property rights recognition
claims. The Argentinian law includes four real claims, namely, a vindication claim,
a negatory action, a confessional claim (understood as a claim in defense of the right
of the owner of an easement), and a claim to determine the boundaries of land plots.
Consequently, in Argentinian law, the existence of property rights is confirmed using
vindication and negatory action.

Itis worth noting that this understanding is more typical for the countries where,
at the legislative level, real claims do not have a specific division, but a general claim
is fixed and referred to as a“claim from property” or “proprietary claim,”which alone
covers all possible cases of real rights’ violations and challenges.

In the fourth approach, property rights recognition claims are considered
a negatory action. For example, the Bolivian Civil Code consolidates the considered
protection method as one of the requirements included in the subject of a negatory
action. In Article 1455 of the Civil Code of Bolivia, entitled “Negatory Action”, Point 1
states that “The legal owner may sue anyone who claims to have rights to property
and ask to recognize the absence of such rights” (El propietario puede demandar
a quien afirme tener derechos, sobre la cosa y pedir que se reconozca la inexistencia
de tales derechos). Additionally, only Part 2 of Article 1455 of the Civil Code of Bolivia
includes a more familiar characteristic of a negatory action, which is a demand to
stop disorder or inconvenience; that is to say, the elimination of obstacles in the use
of the property and restoration of the calm exercise of real rights.

Therefore, under this approach, there are no sufficient grounds to classify
property rights recognition claims as negatory actions since the former eliminates the
challenge to aright and the latter removes violation of rights. Challenging a right and
violating a right are different legal facts. Methods of protection are also differentiated
depending on the nature of the defendant’s illegal actions. The possibility of using
a negatory action as a means of protection against a challenge is not provided for
in the legislation of Western European countries either. Point 1 of section 1004 of
the German Civil Code states that “if the property right is violated in any way other
than seizure or illegal deprivation of possession, then the owner may demand from
the violator to eliminate the violation.” Oddly enough, in German law, a claim for the
recognition of property rights is qualified as a kind of negatory action.
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In German law, negatory actions are mainly aimed at protecting the owner from
the influence of third parties and are referred to as a claim for eliminating and omitting
exposure (Beseitigungs und Unterlassung).

German researchers also noted the excessive universalization of the negatory
action cas caused by expanding its scope. Gréschler writes:

§ 1004 BGB expands the action negatory, limited to individual cases of illegal
use of the right, to a general claim to eliminate violations of property rights
not related to deprivation of ownership, and further abstain from them.
Thanks to their function of protective claims, at present, both the vindication
claim from section 985 BGB and the claim from section 1004 BGB can be
designated as negatory actions in a broad sense.

In German civil law, real rights are protected by real claims, which include
vindication claims and negatory actions. At the same time, while the vindication
claim eliminates violations related to the deprivation of ownership, the negatory
action suppresses all other forms of violation of property rights so long as they are
not associated with the deprivation of ownership.® Collectively, vindication claims
and negatory actions can eliminate the entire spectrum of possible property rights
violations, and negatory action is given a universal meaning.

German legal thinking is characterized by a hypertrophied expansion of the
scope of negatory protection through the subsidiary application of section 1004
of the German Civil Code to claims based on obligations,” such as the protection
of personal non-property rights. In most cases, the need for subsidiary application
of section 1004 of the German Civil Code arises due to the preventive function of
a negatory action, which tries to guarantee the elimination of a repeated similar
violation. Moreover, Wilhelm pointed out the applicability of a negatory action for
liability rights,’® and Habersak substantiated the idea of using a negatory action in
corporate relations."

This qualification of property rights recognition claims is the result of the
legislator’s inattention to the regulation of this claim and the fact that, in the codified
acts, the scope of application of negatory action has historically been very broadly
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defined to the extent that it includes independent protection methods that do not
have the characteristics of a negatory action.”

Many countries, however, enshrine the fifth approach in their law, which is based
on the idea that property rights recognition claims are a manifestation of vindication
claims. With this understanding, the emphasis is on the fact that the defendant may
object to the vindication requirement by having a real right to the subject of the dispute,
which makes it necessary for the court to establish the right holder of the disputed
property; that is, recognize the real right of one of the parties to the dispute.

Point 1 of Article 1311 of the Civil Code of Portugal “Vindication Claim” states:“The
owner can in court demand the property from any occupier or holder, or demand
the recognition of his ownership and the subsequent return of everything that
belongs to him.” Of particular interest is Point 2 of the same article, which raises
the question of the relationship between a vindication claim and a claim for the
recognition of property rights, stating: “After an individual is recognized as having
ownership of property, he may be denied the return of this property only in cases
provided for by law.” This is most likely a reference to disputes on the right to real
estate registered in the prescribed manner. However, point 2 of Article 1311 of the
Civil Code of Portugal draws a borderline between these two claims, emphasizing
that the subject of protection is different for them.

Article 1044 of the Latvian Civil Law of 1937 states:“The owner may bring a claim for
property against anyone who illegally holds his property; its purpose is to recognize
ownership and thereby grant ownership."The peculiarity of such regulation is that, in
this legal system, the types of property claims are not differentiated. Instead, there
is one single property claim, which can have varying legal effects when applied.
This reflects the influence of the German legal doctrine, which discussed the idea of
separating a single claim from the violation of property rights. From the provisions
of Article 1044 it follows that the emphasis is on vindication, that is, the elimination
of violations associated with deprivation of ownership.

Legislative regulation of property rights recognition claims is significantly influenced
by the existence of a system for registering rights to real estate, the balance and
competitiveness of the principle of introduction, and the idea of opposing registered
rights. Therefore, a sixth approach can be proposed, which singles out a distinct type of
claim focused on contesting the registered right and adjusting registration records. In
the legislation of such countries, two property claims are usually enshrined-vindication
and negatory, with the latter being broadly and abstractly formulated in the law, which
makes it possible to formally qualify a claim as falling under the scope of negatory
protection starting from the moment the right is registered.

The most canonical example of this type of approach is the provision of the Swiss
Civil Code of 1907. Point 2 of Article 641 of the Swiss Civil Code states: “He or she has

"> For more details, see Podshivalov, T. (2019). Models of Actio Negatoria in the law of Russia and Euro-
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the right to demand it from anyone who detains it and to protect it from any unjustified
interference.” As evident, the subject of protection in a negatory action is defined
broadly enough through the wording “any unjustified interference”

Article 661 of the Swiss Civil Code establishes the rule on the conditional
indisputability of the registered right to real estate:“If an individual was mistakenly
registered in the Land Registry as the owner of real estate, his or her ownership can
no longer be contested if he or she owned it in good faith, continuously and without
any problems for ten years." If the registration of the real right in the Land Registry
is erroneous, the right can be contested; however, the presence of the composition
of acquisitive prescription remediates and validates the basis for acquisition, and
consequently, the already introduced real right becomes indisputable.

There is a special claim provided for in section 894 of the German Civil Code to
adjust the registry of rights to real estate in the German law, which states:

If the content of the land registry does not correspond to the actual legal
position in relation to any right to a land plot or to the right to such a right, or
to the restriction of the right to dispose of it, provided for in Article 892, Part 1 —
the one whose right has not been entered at all, or entered incorrectly, or
violated by the entry of a nonexistent encumbrance or restriction, may require
the consent to the appropriate correction of the land registry from persons
whose rights are affected by such a correction ...

The claim for the correction of the registry entry is an essential prerequisite for
approval of the land registry correction. By virtue of section 900 of the German Civil
Code, the limitation period does not apply to claims for adjusting the registry:“The
claims specified in Articles 894-896 are not extinguished by limitation.” However,
acquisitive prescription remediates the right to a land plot in the event that the
registry entry in the land registry was recorded on an insufficient premise but at the
same time it has existed for thirty years or more. This is provided for in section 900 of
the German Civil Code, which says: “Anyone who is included in the land registry as
the owner of a land plot, but is not such, acquires ownership if such a record existed
for 30 years and during this time, he owned this land plot as his own!”

More modern codifications contain a similar mechanism for resolving the issue
of recognizing the property rights of real estate. For example, the Estonian Law on
Property Rights 1993, Part 1 of Article 56 consolidates the presumption of fidelity
of the registered right: “It is assumed that the data entered in the land registry are
deliberately correct” The second part of this article allows the cancellation of an
incorrect entry:“In the event of cancellation of aright entered in the land register, it
is assumed that the right has been terminated.” This issue is regulated in more detail
in Article 65 of the Estonian Property Law Act 1993, where the first and third parts
contain the following rules:

Anindividual whose right has been violated by an incorrect entry may require
the consent of the person whose rights are affected by the correction to
correct the incorrect entry ... The requirements specified in Part 1 of this Article
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may not be made in relation to real rights acquired by a bona fide third party
and entered in the land register.

Article 89 of the 1993 Estonian Property Law Act contains the most universal
wording of a negatory action: “The owner has the right to demand the elimination
of any violation of property rights, even if this violation is not related to the loss of
ownership.”According to Article 80 of the Estonian Property Law Act, acknowledging
the right is considered a manifestation of vindication when it precedes vindication,
thereby confirming that the claimant has the right to the disputed property.

This form of regulating the recognition of real rights is also characteristic of civil
laws adopted relatively recently. For example, Part 2 of section 980 of the Czech Civil
Code of 2012 (entered into force in 2014) reads: “If the right to property is included
in the publicly available list, it is considered that it was registered in accordance
with the actual legal situation. If the right to property has been removed from the
public list, then it is considered that it does not exist.” In the event of competition
between two rights to one real estate, priority is given to a bona fide acquisition,
which is enshrined in Point 1 of section 984:“If the state registered in the publicly
available list does not correspond to the actual legal status, then the registered state
testifies in favor of the person who acquired the real right on behalf of an individual
authorized to do so in accordance with registered law.”

At the same time, the Civil Code of the Czech Republic in section 1042 secures
only two real claims - vindication and negatory. It formulates a negatory action on
the residual principle in comparison with vindication: “The owner has the right to
demand protection from anyone who illegally interferes with his property rights or
hinders him otherwise than with property.”’

Article 1.247 of the Civil Code of Brazil contains the following rules for contesting
the registration of title to real estate: “If the content of the record does not express
the truth, the interested party may demand that it be corrected or canceled. Once
the registration has been canceled, the owner can claim the property, regardless of
the good faith or title of the third-party purchaser”

In the presence of mandatory registration of rights to real estate, disputes most
often arise in situations where one of the parties to the dispute has a stronger
position since they are listed in the registry as the owner. It is rare but possible that
both parties to a litigation claim cannot prove their rights to a real estate property,
and neither of them is listed as the registered owner. Two models for the claims can
be applied to resolve such a dispute. The first model, which is found in German law,
is based on actio spolii. The second model, enshrined in section 372 of the Austrian
General Civil Code, is based on the actio Publiciana, wherein the dispute is resolved
quite simply, by granting priority to the party who owns the property.

In the seventh approach, property rights recognition claims are treated as
independent real claims. Article 912 of the Civil Code of the Canadian province
of Quebec (Code civil du Quebec) establishes that the owner and holder of other
property rights can apply to the court for their right to be recognized (Le titulaire
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d’un droit de propriété ou d’'un autre droit réel a le droit d’agir en justice pour faire
reconnaitre ce droit).

The Civil Code of the People’s Republic of China (e AR HEFEEAE) 2021
refers to a claim for the recognition of a right in rem (Art. 234 of the Civil Code states:
“Where a dispute arises over the attribution or contents of a real right, an interested
person may request for confirmation of the right”- E#NAE ~ ABKRESINA -
MERZATLUEKRIAIANA]), a vindication action (Art. 235) and a negatory action
(Art. 236). It is important to note that the claim for recognition of a right in rem is at
the top of the list of actions in rem.

The possibility of applying property rights recognition claims to both movable
and real estate is provided for in the legislation of the Republic of Cuba. Point 3 of
Article 129 of the Civil Code of Cuba, 1987 (Codigo civil de Cuba) says: “The legal
owner may also demand recognition of his rights by the competent authority of
jurisdiction and registry it in the appropriate register” (El propietario puede también
solicitar el reconocimiento de su derecho por el érgano jurisdiccional competente
e inscribirlo en el correspondiente registro). This rule emphasizes that property rights
recognition claims can be a means of correcting a registration record and the basis
for registering a right to real estate.

The Civil Code of Spain (Codigo Civil de Espana) 1889 does not consolidate pro-
perty rights recognition claims, focusing mainly on the vindication claim (Art. 348),
the claim for delimitation (accion de deslinde, Art. 384), and the claim for the
establishment of fences or enclosing structures (accién de cerramiento de fincas,
Art. 388). The remaining property claims-the negatory claim, the confessional claim,
and the claim for recognition of property rights—are derived by doctrine and judicial
practice from the idea of freedom of property and its inviolability. In the scientific
literature on real estate law, it is indicated that the owner has a special claim for the
recognition of ownership (la accion declarativa de la propiedad), which is a kind of
declarative claim for the recognition of rights (accién declarativa).”

This confirms the existence of property rights recognition claims in Spanish law.
It should be noted that the legislative regulation of this claim is influenced by the
legislation on real estate. Article 40 of Spain’s Mortgage Law (Ley Hipotecaria), 1946
establishes a claim for the rectification of the Registry (accion de rectificacion del
Registro). Moreover, the doctrine of the Spanish civil law, based on Article 41 of the
Mortgage Law, distinguishes between real registration claims (accion real registral),
which can only be filed against an individual who, without possessing a registered
title, contests the above real right or interferes with its implementation.

The civil codes of several countries bordering the Russian Federation contain
property rights recognition claims in the sections devoted to protecting real rights.
For example, in Article 157.1 of the Civil Code of Azerbaijan, Article 273 of the Civil
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Code of Armenia, Article 259 of the Civil Code of Kazakhstan, and Article 321 of
the Civil Code of Tajikistan, the first proprietary remedy, indicates property rights
recognition claims, securing the owner’s authority “to demand recognition of the
property right”” In particular, Article 392 of the Civil Code of Ukraine specifies:“The
owner of the property can file a claim for the recognition of his ownership, if this
right is disputed or not recognized by another person, as well as in case of loss of
the document certifying his ownership.”

The Estonian Law on Real Rights of 1993 provided Article 81, which secured the
claim to recognize the real right, but this article became invalid in 2003. This might
have occurred due to the development of the registration system of rights to real
estate since property rights recognition claims are most often used to resolve the
ownership issues related to real estate rights.

3.2. Property Rights Recognition Claims in Common Law Countries

Analogs of property rights recognition claims can be found in the laws of countries
with legal systems based on common law. The common law model was based on
Roman law and was founded on the casuistic Institutes of Gaius. From this stems the
very absence of the classic pandect division of civil law into real claims and obligations,
which is characteristic of the law of countries that later received Roman laws, in
particular the Digest of Justinian. Therefore, in countries that follow the common
law system, tort claims can be applied to protect against the violations of property
rights based on a variety of offenses (torts): dispossession; violation of possession that
did not entail its deprivation (trespass); violation that does not allow the normal use
of real estate (nuisance); retention (detinue, detainer); and conversion.

It is important to understand three features of these claims that distinguish
them from the property claims in countries belonging to the Romano-Germanic
legal family. First, the specified instruments are tort claims, not property claims.
Second, monetary compensation is awarded for these claims, either in the form
of compensation or the situation preceding the violation is restored, such as the
return of possession or the removal of an obstacle in exercising the right to property.
Third, these claims are considered property claims; that is, they can be declared by
an individual who has any title to the property, given that the individual can prove
the legality of their possession of the property.

The instrument closest to property rights recognition claims is the claim for
conversion, in which the defendant ascribes and appropriates the ability to dispose
of the property.™ A claim for the conversion is only applicable to movable property,
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not real estate, and the corrected violation consists in the appropriation for one’s own
movable property, to which another person has the direct right to possess or use.

In common law, property rights have a fundamental division depending on the
object of the right; for instance, there are separate rights to real estate, and a separate
regime is established for the rights to movable property. In contrast to this, the laws
of countries using the Romano-Germanic system attempt to unify property rights to
movable property and real estate. The applicability of a claim for conversion solely to
movable property is due to the peculiarities of the registration system of rights to real
estate in common law countries, where the degree of the deposit principle is high,
and registration creates the indisputability of the right to real estate, which in turn
significantly complicates the possibility of contesting the registered right. This is quite
difficult for us to understand since the Russian system of real estate registration is
built on a model where the principle of entry and the principle of opposition operate
simultaneously and are equivalent. The only proof of the right to real estate is an entry
in the registry, which can be contested in court, not as an exclusive measure but as
general rules applicable for the challenge of any civil right. Therefore, a conversion
claim is not needed to protect property rights in common law countries.

The scope of a conversion claim is most often determined by a situation in which
the copyright holder lost movable property, and the defendant appropriated it
for themselves by impersonating the copyright holder, performing actions that
can usually only be performed by an individual who has the right to the property.
Consequently, in a conversion claim, the defendant owns the property and considers
themselves entitled to it, while the plaintiff requires the court to establish that
it is the plaintiff who has the real right to this property and that it be returned.
Additionally, a dispossession claim is applied in cases when the offender unlawfully
took possession of the property but did not arrogate to themselves the right to it
and impersonate its copyright holder.

For conversion claims, it is not important whether the defendant acquired
possession of the items legally or illegally. The main requirement is the desire of
the defendant to appropriate the right to movable property; this distinguishes it
from dispossession.

The scope of the claim for conversion is also much wider than the Russian claim
for recognition of the real right since it covers claims for damages and the award
of the full value of the property. In this regard, it can be highly advantageous to
understand the protective effect of this requirement in common law, as it pertains to
a claim arising from an offense that engenders obligations, that is, tort requirements.
Of all the types of claims, the claim for conversion is closest to the Russian claim for
recognition of the real right since it is based on the fact that the defendant, by their
actions, assigns a title to movable property, thereby contesting the claimant’s right.
A claim to property constitutes a violation of the type of conversion in cases when
the defendant arrogates to themselves the ability to dispose of property, destroy it,
transfer the right to it, or pledge it.
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The applicability of a claim for conversion when contesting the right to property
of a particular individual is also noted in the legal literature. Lusk writes that in
US civil law, a conversion violation is “the exercise of illegal domination over the
movable property of another person or illegal seizure of someone else’s movable
property,’ while this claim eliminates a violation that “is incompatible with the right
of ownership or other rights this other person to this property, or is aimed at denying
these rights."”

The common law analog of property rights recognition claims is only applicable
in relation to movable property not because of what happened historically in these
countries, or not because of the voluntaristic decision of the legislator, but rather
because of the specifics of the registration system. In other words, by virtue of the
indisputability of a registered right to real estate, there simply cannot arise a situation
when property rights recognition claims might be needed to correct the registration
record. The indisputability of such a right, nevertheless, is not absolute, and such
aright can be challenged, although only in exceptional cases; however, this is more
commonly associated not with civil transactions but with criminal offenses.

If an individual claims that they have the right to a real estate that is registered
with another person, it constitutes a violation referred to as a malicious and knowingly
unjustified defamation of a legal title or slander of title.” In essence, this is a denial
of title, particularly in a situation where the principle of deposit is most consistently
introduced as the basis for registering rights to real estate, that is to say, when the
registration record is the only proof of the existence of a right to a real estate. With
such a legal interpretation of registration of rights to real estate, the statement of
an individual that they are the holder of the right to property registered for another
person cannot be assessed and qualified in any way other than libel.

It is important to emphasize the focus of the claim on the slander of title in
order to prohibit the further dissemination of information that would introduce
uncertainty in the question of the authenticity of a particular person’s title to real
estate and the quality of this title. In essence, the Russian property rights recognition
claims have a similar focus when the property rights owner goes to court to prove
the reliability and quality of their title.

The presence of malicious intent on the part of the defendant can be refuted
by evidence that the defendant considered themselves to be acting lawfully. For
example, the defendant unknowingly committed slander of title and could not have
known that their subsequent statements were not truthful. However, considering
the openness and public reliability of the registration of rights to real estate, such
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ignorance of the existence of registration of rights for the plaintiff is unlikely, even
though it is not excluded.

In the most general terms, property rights recognition claims are known to
common law through tort claims arising from two possible violations, namely
conversion and slander of title; the first concerns movable property, while the second
concerns real estate.

In the legal systems of foreign countries, procedural legislation plays a significant
role in a claim for the recognition of property rights. Property rights recognition
claims are declarative claims. In countries using Romano-Germanic law, qualifications
are made according to the substance of the claim (declaratory, establishment, and
announcement), while in countries with common law, they are determined by court
decision (declaratory judgment).” At the same time, in common law systems, a claim
for recognition is the preliminary stage in the consideration of a claim for an award
to determine whether there is a subjective right to the protection sought by the
plaintiff, as was the case in Roman private law with actiones praeiudicialeso. This
connection between the common law declarative claim and the Roman actiones
praeiudicialeso emphasizes the British adoption of the Roman private law, although
not the postclassical stage (as was the case with the countries of the Romano-
Germanic law) but the classical stage of its development.

In the legal systems in England and the United States, recognition of the right
in question is an integral (intermediate) part of the award. In fact, the recognition
of the right is a separate element to be established before the court makes a final
verdict to resolve the dispute. This is due to the absence of any significant study of
this method of protection by the civil law scientists of these countries.

German literature on property rights emphasizes that the holder of a property
right can bring forth a claim for recognition,'® which refers to the procedural version
of the claim and not the property claim we are examining as a substantive claim.
The claim for recognition in German law is referred to as “Feststellungsklage” and
can be translated as a declarative claim or a claim for establishment. Recognition
of law in Germany is an institution of procedural, not substantive law, while its
significance is of a legitimate nature - a form of protection that serves to eliminate
doubts in legal relations. Part 1 of section 256 of the German Civil Procedure Code
(Zivilprozessordnung der BRD) states:

In order to establish the existence or non-existence of a certain legal
relationship, in order to recognize the authenticity of a document or in
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order to establish its falsification, a claim may be brought if the plaintiff has
a legal interest in the legal relationship or the authenticity or forgery of the
document was soon established by a court decision.

We can draw several conclusions from our study. First, property rights recognition
claims are clearly present in the laws of countries of the Romano-Germanic legal
family —in several countries these claims are enshrined at the legislative level, while in
other countries, they are formulated at the level of judicial practice and recognized in
doctrine. In many countries, this claim is associated with a claim from the registration
of rights to real estate. Second, in countries of the common law, analogs of property
rights recognition claims can be found in the system of tort claims and can arise
from two possible violations — conversion (appropriation) and slander of title. Third,
property rights recognition claims are often qualified as declarative claims, which
are legislatively enshrined in the laws of numerous countries in acts related to civil
proceedings.

4. Discussion: Perspectives on the Study of a Property Rights
Recognition Claim

We can conclude that property rights recognition claims are enshrined in the laws
of the majority of developed legal systems. However, they have different names in
the laws of different countries and different conditions of application.

The implications of this study have less impact on practice than on theory. This
is explained by the fact that for developing and improving judicial practice or the
administrative practice of the registration authority, the unity of academic opinions
on the nature of property rights recognition claims is necessary. However, such unity
of academic doctrine is possible only in the future, with the further development of
research on property rights recognition claims and procedures to correct registration
errors.

In future research, it might be possible to consider the general characteristics of
property rights recognition claims, the conditions necessary for these claims, their
relevance with regard to the limitation of actions, the order of execution of court
decisions on the recognition of property rights, and the determination of the legal
basis for the proper application of property rights recognition claims.

The principles of civil law, namely the principle of inviolability of property,
the principle of the inadmissibility of arbitrary interference in private affairs, and
the principle of legal certainty, provide the normative basis for the application of
property rights recognition claims. The principle of inviolability of property stipulates
that unauthorized persons cannot interfere with the exercise of property rights. The
prohibition of arbitrary interference in personal disputes allows one to guard against
arbitrary denial of the existence of property rights and their challenges.

The principle of legal certainty directly determines property rights recognition
claims since it aims to introduce certainty into the issue of ownership of a specific
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person over the disputed property. In the majority of countries, the principle in
question is not established at the legislative level, but rather, it is formulated at the
level of scientific doctrine.”

The principle of legal certainty has its own content, which consists of the
following ideas. First, the principle of legal certainty manifests itself in the desire to
consolidate generally understandable, clear, and precise rules. Ideally, the legislator
expects that the participants in legal relations are rational individuals. However,
individuals are emotional by nature, and this circumstance should be considered
when forming legislation. Second, legal certainty consists in the presence of clarity
regarding the rights and obligations in a particular civil legal relationship and the
idea of their legal status. Third, the construction of legitimate expectations (which
includes legal expectations, reasonable expectations, and legitimate expectations)
constitutes an integral part of the principle of legal certainty. The principle of legal
certainty mandates that reasonable expectations of persons whose rights and (or)
obligations may be affected by a specific civil legal relationship must be met. The
term“legitimate expectation”was first used by Lord Denning in the case of Schmidt
vs. Secretary of State in 1968. In a judicial ruling, Lord Denning indicated that, in
addition to the subjective right and legitimate interest, the legitimate expectations
of an individual are also subject to protection.” Fourth, legal certainty consists of the
predictability of legislative regulation and law enforcement. This is what stabilizes
the civil turnover, allowing the participants to plan their activities. Fifth, the principle
of legal certainty is one aspect of the rule of law.

The most argued approach to the qualification of the claims analyzed in the
Romano-Germanic law system is to define the claims as independent property claims,
existing on a par with vindication claims and negatory actions. However, without
defining this claim as independent, it is impossible to give a legal qualification to
the owner’s claims in several situations since they cannot be brought under another
property claim in cases where the plaintiff only seeks to establish that rights to the
property belong to him but does not require the defendant to fulfill any obligations,
such as, for example, return the property or eliminate the consequences of a violation.
Legally, such claims can only be qualified as property rights recognition claims

Y SeeWade, HW.R. (1941).The concept of legal certainty a preliminary skirmish. Modern Law Review, 4(3),

183; Alexy, R. (2015). Legal certainty and correctness. Ratio Juris, 28(4), 441; Squintani, L., & Rijswick, M.
(2016). Improving legal certainty and adaptability in the programmatic approach. Journal of Envi-
ronmental Law, 28(3), 443; Portuese, A., Gough, O., & Tanega, J. (2017). The principle of legal certain-
ty as a principle of economic efficiency. European Journal of Law and Economics, 44(1), 131; Okoli, P.
(2018). English worldwide freezing orders in Europe: A pragmatic search for legal certainty and the lim-
its of judicial discretion. European Journal of Comparative Law and Governance, 5(3), 250; Perinetto, PA.
(2019). Intent and competition law assessment: Useless or useful tool in the quest for legal certain-
ty? European Competition Journal, 15(1), 153; Huhta, K. (2020). Anchoring the energy transition with
legal certainty in EU law. Maastricht Journal of European and Comparative Law, 27(4), 425.

* Lord Justice Laws. Lecture lll: The Common Law and Europe (Hamlyn Lectures, November 27, 2013). http://

www.nottingham.ac.uk/hrlc/documents/specialevents/laws-lj-speech-hamlyn-lecture-2013.pdf



BRICS LAW JOURNAL  Volume 12 Issue 1 (2025) 74

because their purpose is to formalize an already existent and established right to
a disputed property. This claim initiates a dispute, which determines the ownership
of the disputed property.

Property rights recognition claims aim to protect the rights of an owner from
third parties who are not connected with the owner by any obligation. These claims
initiate a dispute that determines the ownership of the disputed property. The claim
for the recognition of a proprietary right protects this right directly, confirming its
indisputability and introducing certainty into the question of whether the plaintiff
has a proprietary right. This indicates both the real nature of the claim in question
and the need to qualify it as an independent real claim.

The following special features thus characterize property rights recognition
claims: (a) the plaintiff has legal possession of the subject of the dispute; (b) the
real right was acquired by the plaintiff on a sufficient legal basis and continues to
exist at the time of the consideration of the dispute; (c) there exists legal uncertainty
regarding the ownership of an individual’s property rights; (d) the presence of
a defendant contesting the real right of the plaintiff; (e) exceptional application;
(f) the actual application of property rights recognition claims has independent
legal significance; (g)the claim is non-contractual in nature; (h) the legal uncertainty
concerns an individually defined property (in the overwhelming majority of cases-
real estate), which physically exists at the time of the court’s decision; and (i) the
claim must be restorative.

Property rights recognition claims have a legal character, as their application
confirms the existence of a subjective real right of the plaintiff to the disputed
property that arose earlier, although the existence of the right may not be obvious
to all participants in the civil circulation. These claims, due to their unique legal
nature, form an independent type of real claim, specifically a claim for the acquisition
(establishment) of property rights. Moreover, a claim for acquiring a proprietary right
constitutes a proprietary claim of title. Additionally, these two claim types differ in
their legal implications, as they serve to either confirm the existing property rights
or establish property rights.

Further research on property rights recognition claims can raise the question of
how to harmonize the legislation on this method of protecting the right to property
in different countries. Since unification is not possible in property rights matters
through the development and ratification of an international treaty, harmonization is
the only remaining option, wherein countries unilaterally approximate their national
legislation.

Moreover, the laws of most countries already contain property rights recognition
claims typically related to contesting a right to real estate registered in the registry.

In the laws of the countries of the European Union, an attempt is made to
grandiose harmonization of European private law, within which the Model Rules of
European Private Law have been developed through the Draft Common Frame of
Reference (DCFR; Principles, Definitions and Model Rules of European Private Law).
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In 1998, an international study group devoted to research on the European Civil
Code started work under the leadership of German professor Christian von Bahr.
By 2008, the result of the work was published-the DCFR, which is a draft of the Civil
Code of the European Union.

As part of harmonizing the private law in the European Union, it has been
proposed to unify methods for protecting property rights and, inter alia, to provide
for the possibility of applying property rights recognition claims. Chapter 6, entitled
“Protection of Property Rights and Possession” of Book VII, “Acquisition and Loss
of Ownership of Property” of the Model Rules of European Private Law, includes
Article VIIl.-6: 101, “Protection of Property Rights,’ Part 2, which states: “Where another
person interferes with the owner’s rights as an owner or where such interference
is imminent, the owner is entitled to a declaration of ownership and a protection
orderThis article enshrines the vindication claim in the first paragraph and Part 2 -
negatory action and property rights recognition claims — by outlining the result of
protection against interference with the owner’s rights.

Part 3 of Article VIII.-6: 101 of the Model Rules of European Private Law delineates
the types of claims that fall under an order for the protection of property rights,
noting that “A protection order, an order which, as per the circumstances, may be
required: (a) prohibits imminent future interference; (b) orders the cessation of
existing interference; (c) orders the removal of traces of past interference”

Based on the provisions of the Model Rules of European Private Law, it is noted
that there is a tendency to separate property rights recognition claims from vindica-
tion and negatory actions, making the mentioned claims independent.

Conclusion

The following main conclusions can be drawn from our study:

First, the initial hypothesis that property rights recognition claims are known
only to some legal orders was incorrect. Property rights recognition claims are part
of the laws of the majority of countries with a developed legal order. This instrument
of judicial correction of errors in the registration of a title is being used in numerous
countries where the registration system allows for the registration of titles rather
than real estate deeds.

Second, the main difficulty is that this claim is referred to by various different
terms in legal texts, thereby complicating comparative legal research. If we proceed
not from the terms of the claims but instead focus on the main purpose of these
claims, which is to correct an error in the registry of rights to real estate, then property
rights recognition claims become more understandable.

Third, property rights recognition claims clearly exist in the laws of countries that
belong to the Romano-Germanic legal family-in several countries, these claims are
enshrined at the legislative level, while in other countries they are formulated at
the level of judicial practice and recognized in the doctrine. In many countries, this
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type of claim is either associated with or part of a claim related to the registration
of rights to real estate.

Fourth, analogs of property rights recognition claims are found in common law
countries as well; however, these instruments are applied in the system of tort claims
that arise from two possible violations — conversion (appropriation) and slander of
title.

Fifth, property rights recognition claims are often qualified as declaratory claims
and are legislatively enshrined in the laws of many countries as a matter of procedural
law.

Sixth, the legal basis for the claim for the recognition of real rights is formed by
the principle of legal certainty. This principle aims to meet legitimate expectations
of the plaintiff, who is petitioning for the correction of the erroneous entry in the
real estate registry through claims for the recognition of real rights.

Seventh, within the process of harmonizing European law, discussions are already
underway regarding the unification of the instruments that are used to protect real
rights, including the possible application of claims for the recognition of real rights. In
Chapter 6 of Book VIl of the Model Rules of European Private Law (entitled “Principles,
Definitions and Model Rules of European Private Law, Draft Common Frame of
Reference”), Article VIII.-6:101 has been introduced. Based on the provisions of the
Model Rules of European Private Law, this demonstrates the inclination and desire to
separate claims that recognize real rights as distinct from vindication and negatory
claims, thereby affirming the independent nature of claims for recognition.
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Abstract. The adoption by the International Labour Organization (ILO) of
a special convention dedicated to the struggle against violence and harassment
in the workplace, namely the Violence and Harassment Convention, 2019 (C190), is
a special opportunity to research the level of protection against these phenomena
granted by national legislations and to better understand the ways to improve it.
The main objective of this article is to analyze the national approaches of the BRICS
countries to the issue of harassment in the world of work in order to identify the
current problems and the possible ways of solving them, including through the
implementation of the norms of the C190 or following Violence and Harassment
Recommendation, 2019 (No. 206) (R206). In the five sections of this article, each of
which is dedicated to a separate member state of BRICS, the authors examine the
national labor legislation and other laws that are relevant to the topic, the gaps
in these norms as compared to the requirements of the C190, and the case law
in this field. The research demonstrates that certain BRICS nations, such as South
Africa, have implemented a legal framework to address and prevent harassment,
having ratified C190. In Brazil, violence and harassment in the workplace are not
regulated by a special law; instead, the country’s norms are rather fragmented and
tend to protect mostly women, in particular against sexual harassment. On the other
hand, countries such as China and India, despite their focus on prohibiting sexual
harassment against women, often overlook the aspect of moral harassment. Russia
tends to neglect both issues, altogether disregarding the inclusion of specific norms
in the labor law.

Keywords: violence; harassment; workplace; employment; case law; national
regulations; BRICS; prevention; occupational health and safety.
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Introduction

The need to protect human dignity is the cornerstone of national and international
norms that prohibit workplace violence and harassment. Kantian philosophy taught
the civilization that human dignity is an innate worth or status and that people should
treat humanity in each person never merely as a means but always as an end in itself.’
This idea might be found in the majority of core International Labour Organization
(ILO) documents: for instance, the ILO Constitution affirms that all human beings,

" Hill, T.E., Jr. (2021). Beyond duty: Kantian ideals of respect, beneficence, and appreciation. Oxford Uni-

versity Press.
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irrespective of race, creed, or sex, have the right to pursue both their material well-
being and their spiritual development in conditions of freedom and dignity, whereas
the Declaration of Philadelphia, which states that labor is not a commodity, is also
a reflection of Kantian words about treating humans as means and not ends.

The ILO’s adoption of the special convention dedicated to the struggle against
violence and harassment (hereinafter V&H) in the world of work, namely the Violence
and Harassment Convention, 2019 (No. 190, commonly referred to as C190), and its
accompanying Recommendation (No. 206), are the most recent and very important
steps towards protecting employee’s dignity. The Convention defines the term
“violence and harassment” as a range of “unacceptable behaviors and practices, or
threats thereof, whether a single occurrence or repeated, that aim at, result in, or
are likely to result in physical, psychological, sexual, or economic harm, and includes
gender-based violence and harassment.”

C190 provides the rules and the guidelines for ensuring the protection of
dignity in the workplace through developing an“inclusive, integrated, and gender-
responsive approach™ to prevent and address violence and harassment at work
(Art.4(2)). This approach of the Convention includes action on prevention, protection,
enforcement, remedies, guidance, training, and awareness raising (Arts. 4, 7-11) and
takes into account third parties as both victims and perpetrators. Together with
Recommendation No. 206, the C190 proposes a robust, strategic framework for the
creation of the efficient protection of employees’ dignity within the context of the
occupational safety and health regulations.

This article aims to analyze the national approaches of the BRICS countries to
the issue of harassment in the workplace in order to identify the current problems
and the possible ways of solving them, such as through the implementation of the
norms of the C190 or following the recommendations of R206.

At one of the earliest BRICS Summits, the leaders of the five countries affirmed
their commitment to strengthen dialogue and cooperation in the fields of social
protection, decent work, and gender equality.” A workplace that is free from
violence and harassment is undoubtedly one of the aspects of decent work. Even
before the adoption of the Violence and Harassment Convention, 2019 (No. 190)
and its accompanying Recommendation (No. 206), several ILO Conventions and
Recommendations contained direct references to violence and harassment (V&H).*
Furthermore, United Nations (UN) human rights instruments have also embraced

> Preamble to ILO Convention No. 190.
Sanya Declaration, Hainan, China, April 14, 2011. https://www.brics.utoronto.ca/docs/110414-lead-
ers.html

For example, the Indigenous and Tribal Peoples Convention, 1989, No. 169; the Domestic Workers Con-
vention, 2011, No. 189, and its accompanying Recommendation No. 201; the Maritime Labor Conven-
tion, 2006 (MLC, 2006) as amended in 2016; the HIV and AIDS Recommendation, 2010, No. 200; the
Transition from the Informal to the Formal Economy Recommendation, 2015, No. 204; ILO (2020). Safe
and healthy working environments free from violence and harassment. https://www.ilo.org/publications/
safe-and-healthy-working-environments-free-violence-and-harassment
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the problem of harassment in the workplace through explicit recognition of the right
to protection’ as either directly stated in the texts or through the interpretations of
the human rights bodies.’

Some BRICS countries have already established the legal framework for the
protection against harassment at work and ratified the C190 (South Africa, for example);
others tend to mostly regulate the issue of sexual harassment while neglecting the
aspects of moral harassment (as in China or India, for example); and a few others tend
to altogether ignore the problem as such and avoid including special norms in the
labor laws (as in Russia, for example). In this article, we will subsequently consider the
national legal approaches to the issue of violence and harassment in the workplace,
the data on the prevalence of these phenomena in the given societies, as well as
their respective laws, national policies, and case law. We will seek to establish if the
issue falls within the national Occupational Safety and Health (OSH) framework and
whether the law provides effective remedies to the victims of V&H.

1. Protection Against Violence and Harassment (V&H)
in the Workplace in Brazil

1.1. National Regulations on the Protection Against V&H in the Workplace in
Brazil

The problem of V&H in the workplace is very widespread in Brazil. In 2021 alone,
more than 52,000 cases related to moral harassment and more than 3,000 cases
of sexual harassment were filed in labor courts nationwide, as per data from the
Brazilian Superior Labor Court (TST).

On March 8, 2023, President Luiz Indcio Lula da Silva signed statements to the
National Congress for the ratification of Convention No. 190 and Convention No. 156,
officially initiating the process that would lead to the ratification of the two conventions
by Brazil.* According to the 1988 Brazilian Federal Constitution, specifically Article 5, all

> See, for example, Article 27 of the Convention on the Rights of Persons with Disabilities:"...(b) protect

the rights of persons with disabilities, on an equal basis with others, to just and favourable conditions of
work, including equal opportunities and equal remuneration for work of equal value, safe and healthy
working conditions, including protection from harassment, and the redress of grievances.”

See, General Recommendation No. 19, adopted by the Committee on the Elimination of Discrimina-
tion against Women: violence is recognized as a form of discrimination against women if it is commit-
ted because the victim is a woman or if the violence has a disproportionate impact on women. Also,
the International Covenant on Economic, Social and Cultural Rights enshrines the right of everyone to
just and favorable conditions of work (Art. 7). According to paragraph 48 of General Comment 2016,
No. 26 of the International Committee on Economic, Social, and Cultural Rights, all workers should
be free from physical and mental harassment.

https://www.trt13.jus.br/informe-se/noticias/em-2021-justica-do-trabalho-registrou-mais-de-52-mil-
casos-de-assedio-moral-no-brasil. (In Portugese).

International Labour Organization. (2023, March 8). OIT sauda governo do Brasil por iniciar processo
de ratificagdo das Convengoes 190 e 156. https://www.ilo.org/brasilia/noticias/WCMS_871030/lang--
pt/index.htm. (In Portugese).
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treaties and conventions to which Brazil is a party enter into force immediately, which
means that they must be applied without delay, and no prior adoption of legislative,
administrative, or other measures is required. Therefore, once the instrument is ratified,
all workers may claim their rights guaranteed by the C190 (i.e. the broad material
and personal scope of protection stipulated in Arts. 2 and 3; the enumerated list of
employer’s obligations outlined in Art. 9; the right to remove themselves from a work
situation that they have reasonable justification to believe presents an imminent and
serious danger to life, health, or safety due to violence and harassment, the right to
privacy protection, effective remedy, as articulated in Art. 10, among others).

At the present moment, violence and harassment in the workplace are not
regulated by a special law in Brazil. The norms are somewhat fragmented and tend
to protect mostly women, in particular against sexual harassment.

The Brazilian Federal Constitution of 1988, specifically Article 170, VI, emphasizes
the importance of a balanced work environment by stipulating that the economic
order and the exercise of free initiative must be based on protecting the environment
and appreciating human labor. It establishes that the dignity of the human person
and the value of social work are the fundamental principles of the Brazilian Republic
and that every citizen has the right to health, work, and dignity.

The Brazilian Labor Code (CLT, 1943) prohibits some of the behaviors that may be
considered as harassment under C190, including, for example, prohibition against
causing harm to the workers (Arts. 373-A and 483 of the CLT); treating workers with
excessive severity (either by the employer or hierarchical superiors); engaging in acts
that damage the honor and good reputation of workers or their family members;
and physical insults.

Although Law No. 8.112 of December 11, 1990 (Legal Regime of Civil Servants of
the Union), which only governs the legal status of civil servants in the Brazilian Union,
does not clearly regulate the issue of sexual harassment, the perpetrator’s conduct
may be punished when it violates the duty of morality and constitutes improper
conduct. Thus, the employer is responsible for the actions of its employees and, if
convicted, may bring an action for restitution against the employee.

Brazilian legislation began to specifically regulate sexual harassment on May 15,
2001, adding by the Law No. 10,224 of the new norms criminalizing sexual haras-
sment in the workplace by a supervisor (Article 216-A of the Criminal Code). Article
216-A specifically prohibits sexual harassment, but it only addresses one type,
the quid pro quo (“this for that”) or sexual harassment by extortion, in which the
actor (the superior) demands an unwanted behavior of a sexual nature from the
victim by threatening the loss of an advantage or promising an advantage.’ Sexual
harassment by intimidation, characterized by intrusive sexual inducements or other
expressions of the same nature (verbal or physical) that interfere with a person’s

Decreto-Lei n° 2.848, de 7 de dezembro de 1940. Planalto. http://www.planalto.gov.br/ccivil_03/decre-
to-lei/Del2848compilado.htm. (In Portugese).
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work performance or create an offensive, hostile, or intimidating situation in the
workplace, is not covered by criminal law.

Law 14,188 of July 2021 additionally adds to the Criminal Code the offense
of psychological violence against women, attributed to any person who causes
emotional harm“that disrupts and interrupts their full development or attempts to
degrade or control their actions, behaviors, beliefs, and choices.” Such an offense
may be committed through threats, shaming, humiliation, manipulation, isolation,
blackmail, ridicule, restriction of the right to come and go, or other methods. This
legal measure is part of the Brazilian fight against domestic violence, which is why
itis aimed only at women.

In 2002, the Brazilian Civil Code (Law No. 10406) established that the employer
or principal can be held civilly liable by his employees, servants, and agents if, in the
performance of their duties or by virtue of these acts, they violate the law and cause
harm to others, even if this harm is exclusively moral (Arts. 186, 927, and 932).

Also, Article 187 of the Brazilian Civil Code addresses the concept of abuse of rights. It
states that a person commits an unlawful act when, in exercising a right, they manifestly
exceed the limits imposed by its economic or social purpose, good faith, or morals.

In addition, since 2007, the Annual Budget Law prohibits the granting or renewal
of loans or financing by official financial development agencies for institutions whose
directors have been convicted of child labor, slave labor, crimes against the environment,
moral or sexual harassment, or racism, not including any public procurement. (Law
No. 14,436/2022)."

In the same vein, Law No. 11,948/2009 of the Brazilian Development Bank (BNDES)
prohibits the granting or renewal of loans or financing to private sector companies
whose directors have been convicted of moral or sexual harassment, racism, child
labor, slave labor, or crimes against the environment."

In September 2023, a legal opinion from the Federal Attorney General’s Office
mandated the dismissal of civil servants found guilty of sexual harassment.” It was
approved by the President of the Republic on the 4" of September, which means
that such opinion became binding on all federal administration bodies and entities
(Article 40, § 1°, of Brazil's Complementary Law No. 73, dated February 10, 1993).

In October 2021, Ministerial Order No. 423, 17 Regulatory Standard, Annex II,
issued by the Ministry of Labor,” prohibited the use of methods that cause moral
harassment, fear, or embarrassment in workers, such as the following:

Lei n° 14.436, de 9 de Agosto de 2022. Planalto. https://www.planalto.gov.br/ccivil_03/_ato2019-
2022/2022/lei/114436.htm. (In Portugese).

" Lein°® 11.948, de 16 de Junho de 2009. Planalto. https://www.planalto.gov.br/ccivil_03/_ato2007-
2010/2009/1ei/111948.htm. (In Portugese).

https://www.in.gov.br/en/web/dou/-/despacho-do-presidente-da-republica-508264976. (In Portugese).

https://www.in.gov.br/en/web/dou/-/portaria/mtp-n-423-de-7-de-outubro-de-2021-351614985.
(In Portugese).
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- abusively promoting competition among workers or work groups or teams;

- requiring workers to permanently or temporarily wear props, accessories,
costumes, and clothing for punishment, promotion, or publicity;

« publicly disclosing performance evaluations of operators.

On September 21,2022, Brazilian Law No. 14,457/2022, for the promotion of a healthy
and safe work environment that favors the inclusion and retention of women in the
labor market, required companies that have an Internal Commission for the Prevention
of Accidents and Harassment (Cipa) to adopt the following measures to prevent and
combat sexual harassment and other forms of violence in the workplace:

1. Include rules of conduct regarding sexual harassment and other forms of
violence in the company'’s internal control mechanisms and widely disseminate the
content among both male and female employees.

2. Establish procedures for receiving and following up on complaints; establish
and verify the facts; and, where appropriate, impose administrative sanctions on
those directly or indirectly responsible for sexual harassment and violence while
ensuring the anonymity of the complainant.

3. Incorporate issues related to preventing and combating sexual harassment
and other forms of violence into Cipa’s activities and practices.

4. Conduct training, counseling, and awareness-raising activities for both male
and female employees on issues related to violence, harassment, equality, and
diversity in the workplace, at all levels of the company’s hierarchy, at least once
every twelve months, using accessible formats.

These recent norms largely comply with Articles 9, 10, and 11 of the C190.

1.2. The Case Law and Current Challenges to Protection Against V&H in the
Workplace in Brazil

As mentioned above the understanding of sexual harassment by the Criminal
Code is very narrow. Additionally, the level of proof required by the criminal
proceedings is very high. As a result, it becomes extremely difficult to prove sexual
harassment because harassing behavior does not usually occur in public places or
in front of witnesses. On the contrary, they typically occur only in the presence of
the harasser and the victim, as Nunes Schneider points out.”

The protection against V&H at work in public service was developed by the case
law of the Brazilian Superior Court of Justice (STJ). In its Special Appeal 1.286.466/
RS judgment, it recognized moral harassment as an act of administrative improper
behavior, as stated in Article 11 of Law No. 8,429/92, and that it might also be punished
as such. The reporter in this case, Minister Eliana Calmon, pointed out that

moral harassment, more than provocations in the workplace like sarcasm,
criticism, ridicule, and intimidation, is a psychological campaign of terror aimed

" Nunes, G.H.S. (2013). A dificuldade probatéria do assédio moral no trabalho. Repertério IOB de Juris-

prudéncia, 27(1), 21-25. (In Portugese).
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at making the victim feel like a rejected person. The target is subjected to
slander, abuse, aggressive behavior, and cold and impersonal treatment.”

This approach was further developed in the case where an expert physician of
the INSS sexually harassed two insured persons who were performing a medical
examination. The Court found that the physician was violating the guiding principles
of public administration, especially the rules of administrative morality, which can be
classified as an active subject of the administrative offense provided for in Article 11
of Law 8,429/92.

Classification of an act as administrative improper behavior allows for both
dismissal of the public servant and payment of a civil fine for violation of administ-
rative morality.

When considering the case law, it is essential to emphasize the significant role of
the labor courts in ensuring due remedy and compensation. In two landmark cases,
the higher instances courts significantly increased the sum of the compensations
paid to the victims. For instance, the 1* Chamber of the Brazilian Superior Labor Court
(TST) increased the sum paid by a Rio de Janeiro company for sexual harassment of
a female employee by a supervisor from R$2,040 (approximately four hundred and
forty dollars) to R$20,000 (approximately four thousand dollars) based on Articles 186
and section Il of Article 932, both of the Brazilian Civil Code from 2002 (and which
have been applied subsidiarily to Brazilian Labor Law (CLT), as regulated by Article 8°
of CLT) for violation of dignity and of Article 483 from CLT. The case was subject
to judicial secrecy to preserve the employee’s dignity but was highlighted in the
judgment session as a warning of the seriousness of the problem of sexual harassment
and the corrective role of the labor court.“Women are still treated like objects in the
21% century,’ stressed the reporting judge, Minister Walmir Oliveira da Costa.”

In another decision, from 2020, McDonald’s in the city of Varginha (MG) was ordered
by the 2" Chamber of the Brazilian Superior Labor Court (TST) to pay R$20,000 (four
thousand dollars) in compensation to a former employee who the manager morally
harassed, while the court of first instance had only ordered a payment of R$2,000
(four hundred dollars). The female employee reported that she was insulted by the
store manager in front of the other employees. According to her statements, words
like “hell” and “a bunch of pigs who don’t know how to work” were common in the

Superior Tribunal de Justica. (2013, September 3). Special Appeal No. 1.286.466/RS. Reporting Jus-
tice Eliana Calmon. http://www.stj.jus.br/docs_internet/revista/eletronica/stj-revista-eletronica-
2013_232_capSegundaTurma.pdf. (In Portugese).

Tribunal Regional Federal da 42 Regido. (n.d.). Appeal No. 5002966-94.2018.4.04.7201, 3" Chamber.
https://consulta.trf4.jus.br/trf4/controlador.php?acao=consulta_processual_resultado_pesquisa&t
xtValor=50029669420184047201&selOrigem=SC&chkMostrarBaixados=&selForma=NU&hdnRefld
=&txtPalavraGerada=. (In Portugese).

Tribunal Superior do Trabalho. (n.d.). Assédio sexual: o que é, quais sdo os seus direitos e como pre-
venir? https://www.tst.jus.br/assedio-sexual/-/asset_publisher/89Dk/content/id/24416578. (In
Portugese).
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work environment. The employee, who had only been on the job for eight months,
also said the manager made offensive comments to her and sought physical contact.
Embarrassed and humiliated, she said the only alternative was to quit.”

Despite the numerous suits that were filed in labor courts nationwide, research
specialist B. Lima claims that, in general, the trivialization and normalization of sexual
harassment results in many women still being unable to recognize unprofessional
and improper behavior as acts of sexual harassment.”” A number of victims think it
is “part of the game." The fear that no one will believe the victims and fear of being
personally or professionally avenged by the harasser results in many cases “being
dropped.” Shame and guilt, stemming from a perceived feeling of responsibility
for the harasser’s criminal behavior because they wear a certain type of clothing
or are alone in a place with the harasser, also lead to withdrawal of complaints.
Fear of reliving what they have experienced, fear that the process will go nowhere
because of the length of such processes, inability to bear the costs of the lawsuit, or
the possibility of losing and instead having to pay something to the harasser often
lead to the charges being withdrawn.

Here it is important to underline that C190 provides the norms on protection
against victimization of or retaliation against complainants, victims, witnesses, and
whistle-blowers, as well as the right to legal and other support of the victims (Art. 10).
The implementation of these norms in Brazil might be an efficient way to solve the
problems mentioned above. Ultimately, it is important to keep in mind that Brazil is
considered a sexist country, and this is also reflected in the world of work.”

2. Protection Against V&H in the Workplace in Russia

2.1. National Regulations on the Protection Against V&H in the Workplace in
Russia

According to statistics, one third (31%) of young workers aged 18 to 24 have
been subjected to harassment, while one in ten (9% of workers) have experienced
sexual propositions or demands at work as adults in Russia. However, the majority of
Russians, apparently, have not experienced such situations in their workplace (87%).”
There are no official statistics available regarding the number of applications to the

Tribunal Superior do Trabalho. (2020, August 26). Case No. RR-10062-58.2019.5.03.0153. Reporting
Justice Delaide Miranda Arantes. https://www.tst.jus.br/-/rede-de-lanchonete-%C3%A9-condenada-
por-ass%C3%A9dio-moral-comprovado-contra-atendente. (In Portugese).

Lima, B.A.A.C,, et al. (2014). Reflexdes sobre assédio moral: Um estudo a luz da organizacao pes-
soense com maior incidéncia em acdes trabalhistas entre 2008 e 2012. Revista Gestdo & Tecnologia,
14(1), 201-224. (In Portugese).

20

http://www.onumulheres.org.br/wpcontent/uploads/2016/04/MapaViolencia_2015_mulheres.pdf

' All-Russian Center for the Study of Public Opinion. (2020, August 3). Harassment and harassment at

work: we haven't encountered it, but we condemn it! https://wciom.ru/analytical-reviews/analiticheskii-
obzor/pristavaniya-i-kharassment-na-rabote-ne-stalkivalis-no-osuzhdaem. (In Russian).
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courts, prosecutor’s offices, and the State Labor Inspectorate on the actual numbers
of V&H in the workplace.” Nevertheless, the presence of mobbing and harassment
and judicial practice in this area is evidenced by workers’ claims in court to appeal
against forced dismissal at will, workers'applications to the State Labor Inspectorate
with complaints about various forms of psychological pressure and harassment in
the workplace,” as well as by publications in the media* and the scientific literature.”
Despite the widespread occurrence of the phenomena, there is no special regulation
that addresses the issue of V&H. The Russian laws do not comply with the provisions
of the C190, nor do they prevent V&H or protect victims. Remedy in the form of
compensation of moral damage, as we will demonstrate further, might be granted
if discrimination or other violations of labor law norms can be proven.

In Russia, there is no legal definition of V&H and no right to protection against
them in the Labor Code of the Russian Federation. Nevertheless, Article 75.1 of the
Constitution of the Russian Federation guarantees the protection of the dignity of
citizens and respect for human labor. In accordance with Article 2 of the Labor Code
of the Russian Federation, ensuring the right of employees to protect their dignity
during employment is a basic principle of the legal regulation of labor relations.”
In 2014, Russia adopted the National Standard GOST R 55914-2013 “Guidance on
the Management of Psychosocial Risk in the Workplace,” which is identical to the
publicly available specification PAS 1010:2011* (PAS 1010:2011 “Guidance on the
Management of Psychosocial Risks in the Workplace”) and specifies that “harassment
(bullying, mobbing) at work” is any form of “harassing, insulting, socially excluding
someone or exercising a negative influence on someone’s performance of their
work tasks; the negative actions are repetitive, regular and continue over a period of
time“Harassment occurs when one or more employees or supervisors are subjected
to repeated and deliberate insult, intimidation and/or humiliation in work-related
circumstances,’and bullying is defined as “abusive behaviour in the form of vindictive,
violent, malicious or humiliating attempts to undermine the position of an individual

"7

or group of employees:!

Judicial statistics of the Russian Federation. https://stat.xn----7sbgk8achja.xn--p1ai/. (In Russian).
Onlineinspektsiya.rf. https://xn-—-80akibcicpdbetz7e2g.xn—-p1ai/. (In Russian).

Changellenge. (n.d.). This is (un)acceptable! Harassment checklist. https://changellenge.com/article/
eto-ne-dopustimo-chek-list-po-kharassmentu/. (In Russian).

Kursova, O. (2014). Protection from mobbing in labor relations: Problems of legal regulation. Sibe-
rian Legal Review, 3(24), 28-31. (In Russian); Golovina, S., Sychenko, E., & Voitkovskaya, I. (2021). Pro-
tection from violence and mobbing in work: Challenges and possibilities for Russia and Kazakhstan.
Bulletin of Perm University. Legal Sciences, 53, 624-647. (In Russian).

Labor Code of the Russian Federation, Art. 2. (In Russian).

Risk management. Guidance on the management of psychosocial risks in the workplace. (2014).
https://docs.cntd.ru/document/1200108135. (In Russian).
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Special rules have been established in respect of pedagogical workers, as well as
state and municipal employees.” Other employees can likewise be held disciplinary,
administratively, and criminally liable for psychological violence and harassment in
the workplace.

If victims perceive mobbing and harassment as a manifestation of discrimination,
then Article 5.62 of the Code of Administrative Offences of the Russian Federation
provides for administrative liability, and Article 136 of the Criminal Code of the
Russian Federation provides for criminal liability. The general norm of part 1 of
Article 5.27 of the Code of Administrative Offences of the Russian Federation, which
provides for liability for any violation of labor legislation, may also serve as the basis
for administrative liability for psychological violence in the sphere of labor in Russia.
Furthermore, Article 5.61 of the Code of Administrative Offences provides for liability
for insult, i.e. humiliation of the honor and dignity of another person, expressed in
an indecent or other form contrary to generally accepted norms of morality and
ethics.

A victim of V&H may seek remedy by referring to Article 237 of the Labor Code of
the Russian Federation, which provides for compensation for moral damage caused
to an employee by unlawful acts or omissions of the employer.

Coercion to engage in actions of a sexual nature, if committed by blackmail,
threatening to destroy, damage, or seize property, or by exploiting material or other
dependencies of the victim, also entails criminal liability under Article 133 of the
Criminal Code of the Russian Federation. But it should be noted that other forms of
sexual harassment, such as unwanted hints, physical touching, and proposals are
not covered by this rule of law.

OSH legislation in theory can be extended to violence and harassment, as
labor protection is a system for preserving the life and health of workers in the
process of labor activity, which includes legal, socio-economic, organizational and
technical, sanitary and hygienic, therapeutic and preventive, rehabilitation, and
other measures.” The main principles of labor safety are minimization of damage
to workers’ health.” Given that health is a state of physical, mental, and social well-
being of a person in which there are no diseases or disorders of the functions of
the organs and systems of the body,”' employers are obliged to ensure labor safety,

*  Article 336 of the Labor Code of the Russian Federation provides for an additional ground for termi-

nation of a labor contract with a pedagogical worker, as well as the head or deputy head of a state
or municipal educational organisation of higher education, for the use, including one-time use, of
methods of upbringing associated with physical and (or) mental violence against the personality of
a student or pupil.

* Labor Code of the Russian Federation, Art. 209. (In Russian).

*  Labor Code of the Russian Federation, Art. 209.1. (In Russian).

' Federal Law No. 323-FZ of November 21,2011 “On the Fundamentals of Health Protection of Citizens

in the Russian Federation,” Art. 2. Collection of Legislation of the Russian Federation, 2011, No. 48,
Art. 6724. (In Russian).
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develop measures to ensure labor safety, and implement them.” However, the Labor
Code does not contain a special regulation for employers to identify, record, and
take appropriate measures to prevent violence and harassment in the workplace as
psychosocial risks, which significantly reduces the possibility of protecting violated
rights. It is interesting to note that the Government of the Russian Federation has
expressed its intention to supplement Article 214 of the Labor Code of the Russian
Federation with the obligation of the employer to inform employees about the
ways of protection against harassment expressed in infringement of human dignity,
threatening, hostile, humiliating, or insulting situation.”

Prohibition of mobbing and harassment may be stipulated by local regulations
of the organization. For example, an employee who violates the rules may be subject
to disciplinary sanctions and violations repeated within twelve months may result
in dismissal.

2.2. The Case Law and Current Challenges to Protection Against V&H in the
Workplace in Russia

The absence of special norms that protect against V&H in Russia reduces the
effectiveness of judicial protection afforded. This is confirmed by numerous court
decisions that rejected claims because employees were unable to provide evidence of
the violations. When appealing the unlawfulness of forced dismissals and disciplinary
sanctions resulting from mobbing and harassment, employees quite often refer
to discrimination® and violation of the principle of respect for the dignity of the
employee.” Researchers who have conducted comprehensive analyses of judicial
practice in these categories of cases conclude that courts of general jurisdiction often
take a formalistic approach to the consideration of the claims made by plaintiffs,
leaving in most cases the claims without satisfaction.”

The gaps in the federal legislation governing violence and harassment in the
workplace could be more quickly addressed at the level of organizations. The
Codes of Corporate Ethics of state organizations and large private companies quite
often prohibit obscene, vulgar, rude, cruel, discriminatory, aggressive or offensive
expressions, gestures, and forms of behavior.” In these types of cases, an employee

Labor Code of the Russian Federation, Arts. 22, 214. (In Russian).

European Committee of Social Rights. (2019, January 20). Second report on the non-accepted pro-
visions of the European Social Charter. https://rm.coe.int/2nd-report-russianfederation-eng-
naprovisions/16809e1123

Labor Code of the Russian Federation, Art. 3. (In Russian).
Labor Code of the Russian Federation, Art. 2. (In Russian).

Sychenko, E.V., & Bobovnikova, E.V. (2023). Comparative legal analysis of the application of the principle
of respect for the dignity of the employee. Russian Journal of Labour & Law, 13, 223-230. (In Russian).

The Code of Corporate Ethics of Sberbank. https://media.rspp.ru/document/1/a/b/ab28a
778f83ec053dd1081f8d959b952.pdf, almost similar to the Code of Corporate Ethics of Public Joint



Elena Sychenko, Irina Chikireva, Rupa Korde, Aakash Bothra, Mauro Laruccia,
Dalton Cusciano, Jiaojiao Wang, Nasima Carrim 93

who has suffered from such actions could seek protection from the employer, the
state labor inspectorate, the prosecutor’s office, or the court.®

Before the adoption of ILO Convention No. 190, mobbing and harassment were
rarely invoked by employees, and in most cases, they could not be proved.

The adoption of Convention No. 190, despite the lack of its ratification by
the Russian Federation, has had a positive impact on Russian judicial practice, as
plaintiffs began to refer more frequently to mobbing and harassment as a reason for
forced dismissal and unlawful disciplinary liability, describing unlawful behavior in
accordance with the Convention. Claims now reference various forms of psychological
pressure, including creating unbearable working conditions, constant threats and
reproaches, forced dismissal, turning the team against the plaintiff,”” emotional
pressure, excessive and unjustified criticism, providing false information to senior
management, humiliation in front of colleagues and superiors,* as well as social
isolation.

The few rulings by the courts of first instance that are in favor of workers are
mainly found in cases where psychological violence is associated with a clear
violation of labor law by the employer, such as numerous unjustified assignments
allotted during night-time or downtime due to discrimination on the grounds of
belonging to a trade union organization and regular obstruction of access to the
workplace.”

However, in the vast majority of cases, employees either cannot prove the fact
of psychological violence or courts do not attach importance to it, even in cases
when audio and video recordings of unethical remarks and actions are presented
as evidence.”

In 2020-2021, judicial practice changed in a positive direction. The Supreme
Court of the Russian Federation has since repeatedly overturned the decisions of

Stock Company “Gazprom.” https://www.gazprom.ru/f/posts/60/091228/2014-02-25-codex-of-corpo-
rate-ethics-2019-08-20-edit.pdf, Code of Business Ethics of the Public Joint Stock Company “LUKOIL
Oil Company.” https://www.lukoil.ru/FileSystem/9/312213.pdf

*®  See, for example, the Decision of the Supreme Court for Civil Cases of the Fourth General Court of

Cassation of March 17, 2022 in Case No. 8G-4051/2022[88-9906/2022. ConsultantPlus Legal Data-
base. https://www.consultant.ru. (In Russian).

¥ Determination of the Fourth Cassation Court of General Jurisdiction of February 24,2022 in Case No. 88-

6184/2022. ConsultantPlus Legal Database. https://www.consultant.ru. (In Russian).

40

Appellate Determination of the Murmansk Regional Court of May 18, 2022 No. 33-1409/2022 in Case
No. 2-98/2022. ConsultantPlus Legal Database. https://www.consultant.ru. (In Russian).

41

Appellate Determination of the Omsk Regional Court of April 18, 2018 in Case No. 33-2297/2018.
ConsultantPlus Legal Database. https://www.consultant.ru. (In Russian).

* " Decision of the Pervomaisky District Court of Penza (Penza Region) of July 28, 2020 in Case No. 2-

1005/2020; Decision of the Surgut City Court of July 9, 2019 No. 2-5019/2019 in Case No. 2-5019/2019;
Decision of the Supreme Court for Civil Cases of the Fourth General Court of Cassation of March 17,
2022 in Case No. 8G-4051/2022[88-9906/2022/. ConsultantPlus Legal Database. https://www.con-
sultant.ru. (In Russian).
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lower courts because facts of psychological violence were ignored by the court.* The
Judicial Collegium for Civil Cases of the Supreme Court of the Russian Federation has
recognized as unlawful insults and ridicule by management and other employees,
the creation of unbearable conditions for an employee,” and obstacles to the
performance of labor duties in the form of disabling his account, forcing him to
undergo an extraordinary certification, threats, and hitting. The Supreme Court
drew attention to the fact that the facts of psychological violence were not properly
assessed by the lower courts. The Supreme Court further ascertained that the lower
courts should determine that this circumstance is relevant to the case and put this
circumstance on the table in order to verify the arguments related to psychological
coercion for dismissal. Moreover, if the employee is referring to a conflict that is
creating unbearable working conditions the employer has the obligation to find
out the reasons for dismissal.”

Nevertheless, due to low awareness of the illegality of mobbing and harassment
among employees, the majority of employees who are subjected to humiliation in the
workplace do not realize that they are facing unethical and unacceptable behavior
and therefore do not seek judicial protection. This situation could be changed
by incorporating the employees’ right to protection from psychological violence
and sexual harassment in the workplace into Article 21 of the Labor Code and the
employer’s obligation to respect the employee’s dignity, refrain from actions that
violate the principle of respect for dignity, and ensure the prevention of violations in
this area into Article 22 of the Labor Code. Furthermore, Article 241 of the Labor Code
of the Russian Federation, regulating the employer’s obligations in the area of labor
protection, should be supplemented with the obligation to ensure a psychologically
healthy working environment.*

In addition to improving legislation, it is necessary to formulate appropriate
policies, adopt and implement program documents, and raise awareness about
the issue. In summing up this analysis, it is important to underline that a systemic
approach to V&H is urgently needed in Russia, starting with the recognition of the
problem by the authorities, making changes to the norms regarding the duties
of employers and employees in the OSH, and recognizing V&H as legitimate
occupational risks. All of these steps are fixed in the C190. These conventions can

* Determination of the Supreme Court of the Russian Federation of July 13,2020 in Case No. 39-KG20-

3-K1; Determination of the Supreme Court of the Russian Federation of February 1, 2021 in Case
No. 14-KG20-14-K1. ConsultantPlus Legal Database. https://www.consultant.ru. (In Russian).

Determination of the Judicial Board for Civil Cases of the Supreme Court of the Russian Federation
of August 16, 2021 in Case No. 56-KGPR21-11-K9. ConsultantPlus Legal Database. https://www.con-
sultant.ru. (In Russian).

Decision of the Judicial Board for Civil Cases of the Supreme Court of the Russian Federation of April 5,
2021 in Case No. 5-KGPR20-165-K2. ConsultantPlus Legal Database. https://www.consultant.ru. (In
Russian).

* Sychenko & Bobovnikova, 2023.
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establish a stronger framework for the creation of healthy and safe workplaces free
from V&H.

3. Protection Against V&H in the Workplace in India

3.1. National Regulations on the Protection Against V&H in the Workplace in India

According to a survey conducted by Careerbuilder.in, 55% of Indian workers are
bullied at their workplace.” Furthermore, a study of 100 Bombay Stock Exchange
companies in 2019 revealed that there was a 14% increase in sexual harassment
with 823 cases registered against 722 cases the previous year. It is also revealed
that 70% of women choose not to report cases of harassment.* The vision of the
legislator in India is focused primarily on the sexual harassment of women, which
is more widespread. India has not yet ratified C190 but is making strides in its legal
structure for the protection of workers in preventing and addressing workplace
harassment and violence.

A Confederation of Indian Industry (Cll) () survey conducted on the topic“sexual
harassment in the workplace” covering 4,000 employees across four Information
Technology (IT) companies found a “lack of awareness” and “anxiety of stigma and
defamation” as the most common reasons for why women avoided complaining
about sexual harassment. Some of the women also stated that they feared the “loss
of job, demotion, and loss of opportunities.”* Workplace violence and harassment
pose even more complex and challenging issues in a culturally and geographically
diverse country with a high degree of collectivism and patriarchal culture. While new
laws are being codified, there is a gap between the de facto and the de jure.

The Indian Constitution enshrines the right to equality, prohibiting any form of
discrimination that is based on caste, religion, race, gender, and other protected
characteristics. A few important laws, the Equal Remuneration Act, 1976; the
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989; and
the Rights of Persons with Disabilities Act, 2016, explicitly prohibit discrimination
in the workplace. These laws view discrimination as a form of workplace violence
when it leads to harassment, mistreatment, or denial of opportunities for employees
based on their protected characteristics.

" India Today. (2020, December 22). 55% Indian Employees Bullied at Work: Effects of Workplace Bullying
and How to Address the Issue. https://www.indiatoday.in/education-today/jobs-and-careers/story/55-
indian-employees-bullied-at-work-effects-of-workplace-bullying-and-how-to-address-the-issue-
1752096-2020-12-22

“ India Today. (2020, May 10). Why Does Prevention of Sexual Harassment at the Workplace Remain Elu-

sive? https://www.indiatoday.in/education-today/jobs-and-careers/story/why-does-prevention-of-
sexual-harassment-at-the-workplace-remain-elusive-1676362-2020-05-10

* Taneja. (2013, September 22). Lack of Awareness Main Problem of Sexual Harassment Victims. DNA India.

https://www.dnaindia.com/pune/report-lack-of-awareness-main-problem-of-sexual-harassment-
victims-1891656
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Pre-1997, the Indian Penal Code was the main law in this field. While there are more
specific acts today, the failure in compliance still leads back to the Indian Penal Code.
The Indian Penal Code, which is the foundation of criminal law, covers this field under
sections 323 (punishment for voluntary causing hurt), 354 (outraging the modesty
of a woman), and 509 (punishment of an individual or individuals for using a word,
gesture, or act intended to insult the modesty of a woman).” Sections 354 and 509
were the most frequently used sections pre-1997. In the period from 1997 to 2013,
when the special law, the Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, was adopted, the prohibition of V&H in the workplace
was mainly drawn from case law (see further in section 3.2 below).

The Sexual Harassment of Women in the Workplace (Prevention, Prohibition,
and Redressal) Act is a key legal framework that defines sexual harassment in the
workplace. It encompasses unwelcome acts or behavior of a sexual nature, including
physical, verbal, or non-verbal conduct, that creates an intimidating, hostile,
or offensive work environment for women. The Act defines the responsibilities
of employers, requires the establishment of Internal Complaints Committees
(ICCs) in workplaces, and mandates the process for filing complaints, conducting
investigations, and providing redressal for victims of sexual harassment. The Act
significantly expanded the scope of protection to also include “domestic workers”
under section 2e; nevertheless, the disparities that exist between these victims and
their perpetrators have led to minimal or no improvement for these workers.”

Therefore, this law is partly in line with the requirements of the C190, but only
in certain aspects, specifically with regard to women and sexual harassment. The
downside is that the act does not allow for settlement using monetary compensation,
instead it only results in an adverse entry in the perpetrator’s records and a deduction
from the employees dues. Moreover, this point appears to contradict the norms of
the C190 regarding providing effective remedy (see also para. 15 of the R206).”

The Occupational Safety and Health (OSH) legislation in India covers violence
and harassment in the workplace. The OSH legislation mandates employers to take
appropriate steps to prevent violence and harassment during and in relation to work,
in particular, as stipulated in section 2, subsection (p) of the Occupational Safety,
Health, and Working Conditions Code.” This includes conducting risk assessments,
implementing preventive measures, providing training and awareness programs to

Das, R. (2017). All you need to know about workplace discrimination laws in India. |Pleaders. https://
blog.ipleaders.in/need-know-workplace-discrimination-laws-india/

Human Rights Watch. (2020, October 14). India: Women at risk of sexual abuse at work. https://www.
hrw.org/news/2020/10/14/india-women-risk-sexual-abuse-work

Paragraph 15 of the R206 (Violence and Harassment Recommendation, No. 206):“Victims of violence
and harassment in the world of work should have access to compensation in cases of psychosocial,
physical or any other injury or illness which results in incapacity to work.”

Ministry of Labour & Employment. (2023, March 31). The Occupational Safety, Health and Working Con-
ditions Code. https://labour.gov.in/occupational-safety-health-and-working-conditions-code
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employees, and establishing effective grievance redressal mechanisms. The legislative
framework also requires that employers consider the psychosocial risks associated
with violence and harassment in the management of occupational safety and health,
thereby ensuring the overall well-being of employees.* These norms indicate that
the ILO approach to preventing V&H in the workplace as a component of workplace
safety measures is already implemented in India (Art. 9(b) of the C190).

Victims of workplace bullying can seek remedy under the Industrial Employment
(Standing Orders) Act, 1946, which requires employers to establish standing orders
that prohibit any behavior that is detrimental to the dignity and well-being of
employees covered by section 2(g) of the act.”

3.2. The Case Law and Current Challenges to Protection Against V&H in the
Workplace in India

As stated before, prior to 1997, the Criminal Code was the only instrument punishing
sexual harassment in the workplace in the legal frameworks that encompassed several
criminal offenses. This changed after the introduction of the “Vishaka” guidelines. The
Supreme Court in Vishaka v. State of Rajasthan® for the first time in Indian law recognized
and defined sexual harassment. While pre-1997, sexual harassment was prohibited
under the Indian Penal Code, employers had no roles or responsibilities. The case led
to a series of guidelines for employers called the “Vishaka” Guidelines. These apply to
all women, whether they are students, part-time or full-time employees, contract or
voluntary, or honorary.”” Although they are not legally binding, these guidelines act
as a form of guidance for expected behavior. The guidelines place a strong emphasis
on preventive and curative measures for employers.

The following are some of the most important ways in which the guidelines place
the onus on employers to provide a harassment-free work environment:

1. Employers must form a complaints committee.

2. Expressly emphasize the prohibition of any form of sexual harassment and
make the employees aware of the implications through in-house communication
systems, posters, and meetings.

54

Tiwari, S. (2020, September 22). Bill Summary: The Occupational Safety, Health and Working Conditions
Code, 2020. PRSIndia. https://prsindia.org/billtrack/prs-products/prs-bill-summary-3576

55

Jain, Y. (2019). The Industrial Employment (Standing Orders) Act, 1946 in India. IPleaders. https://blog.
ipleaders.in/industrial-employment-standing-orders-act-1946/; Shodhganga: a reservoir of Indian
theses @ INFLIBNET. https://shodhganga.inflibnet.ac.in:8443/jspui/pdfToThesis.jsp?toHandle=https://
shodhganga.inflibnet.ac.in/handle/10603/206578&toFile=https://shodhganga.inflibnet.ac.in/
bitstream/10603/206578/2/11-chepter%207.pdf

56

Vishaka and Ors. v. State of Rajasthan and Ors., (1997) 6 SCC 241. https://indiankanoon.org/doc/
1031794/

" Pandey, G. (2017, March 17). Bhanwari Devi: The rape that led to India’s sexual harassment law. BBC.

https://www.bbc.com/news/world-asia-india-39265653; Dogra, A., & Ahluwalia, N.K. (2015, February 3).
Sexual Harassment at Workplace (Prevention, Prohibition and Redressal) Act, 2013: A Critical Analy-
sis. Academike. https://www.lawctopus.com/academike/sexual-harassment-workplace-prevention-
prohibition-redressal-act-2013-critical-analysis/
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3. Prohibition of sexual harassment must also be accompanied by appropriate
penalties against the offender in the company’s conduct rules.

4. Prohibition of sexual harassment must be incorporated in the standing orders
as mandated under the Industrial Employment (Standing Orders) Act, 1946, and
must be included by all private employers.

5. Provision of appropriate work conditions with respect to work, leisure, health, and
hygiene to further ensure that there is no hostile environment towards women.

6. Victims of sexual harassment should be given the option to seek either the
transfer of the perpetrator or their own transfer.”

The guidelines led to a legal stipulation for the creation of a complaints com-
mittee,” which would be headed by a woman employee, and no less than half of its
members would be women. Complaints of sexual harassment would be directed to
this committee, which would maintain confidentiality and advise on the action to
be taken by the management to resolve the complaint as well as the action to be
taken against the perpetrator.

In Medha Kotwal Lele v. Union of India, Aalochana,” a center of documentation
and research on women along with other women’s rights groups, petitioned the
Indian courts to implement the Vishaka guidelines more effectively, citing individual
cases in which the Vishaka guidelines failed to live up to its purpose. The major issue
appeared to be the inadequate or inefficient implementation of these guidelines by
the various states. Later these developments were fixed in the Sexual Harassment
of Women at Workplace (Prevention, Prohibition, and Redressal) Act.

Despite the presence of a legal framework for combating V&H at work, even if
fragmented, the primary challenge is the fear of retaliation from the perpetrator
or even from the employer. Retaliation can come in various forms, such as threats,
discrimination, demotion, or termination. This fear of retaliation may prevent workers
from speaking up and seeking protection, as they fear the potential negative
consequences of reporting harassment. This, in turn, can create a culture of silence
and impunity, where workers are afraid to come forward and seek redressal for
the harassment they have experienced. There was an attempt to consider these
acts as offenses under the Sexual Harassment of Women at Workplace (Prevention,
Prohibition, and Redressal) Act; however, the Delhi High Court, at the time in 2020,
refused to create a new category of offense stating that

retaliation, or victimisation, is only the provocation for an act of assault. If an
act of assault amounts to sexual harassment, it would anyway be punishable

Goyal, A. (2014, December 7). Sexual Harassment at the Workplace. Academike. https://www.lawcto-
pus.com/academike/sexual-harassment-at-the-workplace/

Cyrill, M. (2021). India’s Occupational Safety, Health and Working Conditions Code, 2020. India Briefing.
https://www.india-briefing.com/news/indias-occupational-safety-health-and-working-conditions-
code-2020-what-is-it-and-how-should-companies-prepare-21545.html/

% Medha Kotwal Lele & Ors. v. U.O.I. & Ors., AIRONLINE 2012 SC 632. https://indiankanoon.org/doc/
48293767/
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under the Act, 2013. If it does not, it cannot be punishable under the said Act,
as the Act deals with only offences of a sexual nature, and an offence which
does not lead to sexual harassment, can obviously find no place therein.”

However, more recently, in 2023, the Supreme Court delivered a judgmentin the
case of Sunita Thawaniv. Union of India and Another and refused to entertain a public
interest litigation (PIL) filed in relation to the issuance of directions for protecting
complainants, witnesses, and other persons in cases of sexual harassment from
potential retaliation or victimization at the hands of the accused person or the
concerned organization.”

Therefore, Indian legislation and case law do not wholly correspond to the
requirements of the C190 for ensuring the protection against victimization of or
retaliation against complainants, victims, witnesses, and whistle-blowers (Art. 10).
Interestingly, the Handbook on the Act does list “threats, intimidation or retaliation
against an employee who speaks up about unwelcome behavior with sexual
overtones” as examples of sexual harassment in the workplace.”” However, this
document has only a soft law nature.

Another challenge is the lack of awareness and education among workers about
their rights and the legal provisions related to violence and harassment or sexual
harassment in the workplace. Workers are frequently not aware of what constitutes
violence and harassment and the forms it takes as well as the legal remedies
available. This can hinder workers from recognizing violence and harassment and
taking appropriate actions to report and address it. Employers may also lack proper
knowledge and understanding of their obligations under the law, leading to inadequate
implementation of policies and procedures to prevent and address such incidents.
Therefore, in conjunction with the implementation of the C190 norms, also providing
guidance, training, and awareness-raising (Art. 11) is extremely essential.

India shows limited progress in creating a safe work environment, although
there are positive developments. The changing global landscape and formalization
of the workforce have left India with little choice but to make significant strides
towards improving its labor laws. Factors such as reduced bureaucracy, increased
female employment, rising living costs, and growing aspirations fuelled by shifting
societal values from collectivism to individualism have created a political climate that
prioritizes simplifying laws and integrating digitalization for greater effectiveness.
An example of this trend is the Occupational Safety and Health (OSH) Act, which has
replaced multiple outdated British-era laws with a more modern and streamlined

' Chatterjee, S. (2023, July 22). SC declines PIL to protect complainants of sexual harassment against retal-

iation at workplace: Is the law adequate? The Leaflet. https://theleaflet.in/sc-declines-pil-to-protect-
complainants-of-sexual-harassment-against-retaliation-at-workplace-is-the-law-adequate/

62 /d

®  Ministry of Women and Child Development. (2015, November). Handbook on Sexual Harassment of

Women at Workplace (Prevention, Prohibition, and Redressal Act) 2013. https://www.iitk.ac.in/wc/data/
Handbook%200n%20Sexual%20Harassment%200f%20Women%20at%20Workplace.pdf
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legislation. While there may be multiple reasons for these changes, including
urbanization, improved communication, and better access to education, India’s
progress towards ensuring fundamental rights for all, not just in theory but also in
practice, has significant social benefits. As the world’s largest democracy, any positive
change in India has far-reaching implications, even though it may take time for such
a massive country to make significant strides. Nevertheless, there are promising
signs of progress in this direction.

4, Protection Against V&H in the Workplace in China

4.1. National Regulations on the Protection Against V&H in the Workplace in
China

Scholars have often stated that Chinese culture may be characterized as being
a high power distance culture® and that such an environment may be conducive
to fostering hierarchical and autocratic relationships between managers and
subordinates, as well as workplace bullying.” At the same time, there are very few
researchers who have addressed this issue;* the Chinese law lacks provisions that can
be directly invoked in situations of V&H other than sexual harassment. However, for
some types of harassing behaviors that infringe workers'“personality rights,” workers
can ask relevant responsible personnel to bear tort liability for such conduct, as this
is requlated by tort liability law. For instance, if the managers commit indecency,
insulting, slander, or other similar acts, or any other bullying behavior at work that
causes minor injuries, the violation might be considered a crime. In addition, the labor
law clearly stipulates that if an employer forces an employee to work, humiliates,
physically punishes, beats, illegally searches, or detains a worker, the public security
organs may warn, fine, or detain the person who is responsible, and in serious cases,
he or she may be investigated for criminal responsibility.

Like in India, the attention of the legislator in China is also mainly focused on
sexual harassment, so the present research will primarily address this issue. According
to the Executive Report of the 3 Survey on the Status of Chinese Women, 7.8% of
women have encountered sexual harassment in the workplace or at school.”

Schaubroeck, J., et al. (2007). Embracing transformational leadership: Team values and the impact of
leader behavior on team performance. Journal of Applied Psychology, 92(4), 1020-1030; McCormack, D.,
et al. (2009). Workplace bullying and intention to leave among schoolteachers in China: The mediat-
ing effect of affective commitment. Journal of Applied Social Psychology, 39(9), 2106-2127.

% McCormack et al., 2009.

Wang, H. (2022). Legislative and judicial responses to workplace sexual harassment in Mainland Chi-
na: Progress and drawbacks. Frontiers in Public Health, 10, Article 1000488; Cheo, R. (2017). Migrant
workers and workplace bullying in Urban China. Social Indicators Research, 132(1), 87-115.

" Project Group of the 3" Survery on the Status of Chinese Women. (2011). Executive Report of the 3" Sur-

very on the Status of Chinese Women. Journal of Chinese Women'’s Studies, 108(6),13-14. (In Chinese).
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In their effort to prevent sexual harassment, China has formed a legal system
consisting of one code, multiple laws, one special provision, and multiple local
regulations.” Article 38 of the Constitution of the People’s Republic of China stipulates
that the personal dignity of its citizens is inviolable. Insulting, slandering, and falsely
accusing citizens by any means are all explicitly prohibited.” In 1994, the “Measures
of Hubei Province for Implementation of the Law of the People’s Republic of China on
the Protection of Women's Rights and Interests” clearly stipulated “sexual harassment”
in local regulations for the first time. Subsequently, the Law of the People’s Republic
of China on the Protection of Women'’s Rights and Interests (2005 Revision) used
the term “sexual harassment” in the basic law for the first time. Article 11 of the
“Special Provisions on the Labor Protection of Female Employees,” promulgated in
2012, stipulates that employers have the responsibility to prevent and stop sexual
harassment of female employees in the workplace.” As a result, some provinces
have introduced and even refined the specific implementation measures that are
relevant to each province. Article 1010(1) of the Civil Code of the People’s Republic
of China (promulgated in 2020) stipulates that in the event of sexual harassment
against another person’s will by way of words, characters, images, or physical acts,
the victim has the right to request the actor to assume civil liability according to
the law.” Article 23 of the Law of the People’s Republic of China on the Protection
of Women's Rights and Interests (2022 Revision) stipulates the general rules for the
prevention of sexual harassment; Article 24 outlines special regulations for sexual
harassment on a campus; Article 25 pertains to workplace sexual harassment; and
Article 80 specifies the legal liability provisions.”

However, these laws and regulations do not explicitly define sexual harassment
but rather delineate it by enumerating and describing infringements. Although
China’s basic law does not officially define sexual harassment, the term is clearly
defined in local regulations in some regions. For example, the Sex Discrimination
Ordinance of the Hong Kong Special Administrative Region of the People’s Republic
of China defines sexual harassment as: (a) making an unwanted sexual demand
against a woman or an unwanted demand for sexual favors or other sexual acts,
where having regard to all the relevant circumstances, it is reasonable to expect that

% Wang, L. (2022). Legislation against sexual harassment in China: Experience and prospects. Journal

of Chinese Women'’s Studies, 5, 89. (In Chinese).
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https://www.npc.gov.cn/npc/c505/201803/e87e5cd7c1ce46ef866f4ec8e2d709ea.shtml. (In Chinese).

7" Art. 11 of the Special Rules on the Labor Protection of Female Employees (2012 Issued): “An employer

shall prevent and stop sexual harassment of female employees in the workplace” https://www.gd.gov.
cn/zwgk/wijk/zcfgk/content/post_2532181.html. (In Chinese).
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https://www.npc.gov.cn/npc/c30834/202006/75ba6483b8344591abd07917e1d25cc8.shtml. (In
Chinese).
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the woman will feel offended, insulted, or intimidated; and (b) a person committing
an act involving sex, either independently or in conjunction with others, that creates
a hostile or intimidating environment for the woman, constitutes sexual harassment
against the woman.”

China does not use the term “employer”in labor legislation but instead uses
the phrase “employing units” to refer to the equivalent of workers. This includes
enterprises, individual economic organizations, private non-enterprise units, and
other organizations in China; additionally, state organs, public institutions, and
social organizations can also qualify as employing units when establishing labor
relations with workers, as can legally established accounting firms, law firms and
other partnerships, and foundations. On the other hand, civil servants and the staff
of public institutions and social organizations that apply the civil servant system,
rural workers (except for workers in township enterprises and farmers working in
cities and doing business), military personnel in active service, and family nannies are
not considered workers in labor relations.” According to Article 1010(2) of the Civil
Code of the People’s Republic of China,” state organs, enterprises, schools, and other
entities are all subject to the duty and responsibility of preventing and controlling
sexual harassment. At the same time, the Civil Code of the People’s Republic of China
abandons the traditional practice of protecting women only, as was the case in the
previous sexual harassment legislation, and provides protection to men as well. On
this basis, Article 25 of the Law of the People’s Republic of China on the Protection
of Women'’s Rights and Interests (2022 Revision) lists the measures that employers
should take to prevent and stop sexual harassment, including formulating rules and
systems, specifying responsible persons and institutions, conducting education
and training activities, taking security measures, setting up complaint channels,
establishing and improving investigation and resolution procedures, assisting in
enforcement of rights, providing psychological counseling, and other reasonable
measures.”” The “Special Rules on the Labor Protection of Female Employees” also
clarifies the employer’s obligation to prevent and stop sexual harassment.

7 https://www.elegislation.gov.hk/hk/cap480?xpid=ID_1438403244330_001
https://www.mohrss.gov.cn/fgs/202103/t20210312_411025.htm. (In Chinese).

Art. 1010(2) of the Civil Code of the People’s Republic of China: “Organs, enterprises, schools, and
other entities shall take reasonable measures of prevention, acceptance of complaints, investiga-
tion, and handling, so as to prevent and cease sexual harassment conducted by violators by making
use of their powers and affiliation relationships.”

Art. 25 of the Law of the People’s Republic of China on the Protection of Women's Rights and Interests
(2022 Revision): “An employer shall take the following measures to prevent and stop sexual harass-
ment of women: (1) Formulating rules and systems prohibiting sexual harassment. (2) Specifying
aresponsible department or person. (3) Conducting education and training activities to prevent and
stop sexual harassment. (4) Taking necessary security measures. (5) Publishing complaint telephone
numbers and mailboxes, among others, and keeping complaint channels unimpeded. (6) Establishing
and improving investigation and resolution procedures, resolving disputes in a timely manner, and
protecting the privacy and personal information of parties. (7) Supporting and assisting aggrieved
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Sexual harassment is not specifically regulated in the relevant legislation on
occupational safety and health. However, as a labor standard law, Article 3 of the
Labor Law of the People’s Republic of China (2018 Amendment) stipulates that
workers have the right to be employed on an equal basis and receive labor safety and
sanitation protection; Article 13 provides the right of workers to non-discrimination;
in particular, Chapter Vl is a special chapter on labor safety and sanitation, in which
Article 52 stipulates that employers shall establish and improve the labor safety and
sanitation system.” The relevant legislation, such as the “Work Safety Law of the
People’s Republic of China” and the “Law of the People’s Republic of China on the
Prevention and Control of Occupational Diseases," also requires employers to provide
a safe working environment for workers, and such a safe production environment
should include a working environment for employers to provide workers free from
sexual harassment. In the end, the state has explicitly clarified the security obligations
of employers with respect to sexual harassment in legislation.

There are several guidelines in place to encourage employers to establish a pre-
vention mechanism against workplace sexual harassment.”” In terms of legal liability,
the perpetrator of sexual harassment may bear civil liability,” administrative liability,*

women in lawful enforcement of rights, and providing them with psychological counseling when
necessary. (8) Other reasonable measures to prevent and stop sexual harassment.” https://www.npc.
gov.cn/npc/c30834/202210/d80092ae46b24946b30b3a880c2f2be5.shtml. (In Chinese).

77" Labor Law of the People’s Republic of China. https://www.66law.cn/tiaoli/2.aspx. (In Chinese).

’® " The Manual of Guidance on Preventing Workplace Sexual Harassment adopted by the Rights and

Interests Department of the All-China Women'’s Federation and the Model Texts of the Rules for Elim-
inating Workplace Sexual Harassment in 2021 and the Model Texts of the Rules for Female Workers
Special Labor Protection in the Workplace adopted by the Ministry of Human Resources and Social
Security of the People’s Republic of China, the Supreme People’s Procuratorate of the People’s Repub-
lic of China, and the All-China Federation of Trade Unions.

” Art. 1010(1) of the Civil Code of the People’s Republic of China: “In the event of sexual harassment

against another person’s will by words, characters, images, or physical acts, the victim has the right
to request the actor to assume civil liability according to the law.”

% Art. 80(1) of the Law of the People’s Republic of China on the Protection of Women's Rights and

Interests: “Where this Law is violated by sexually harassing a woman, public security authorities
shall give reprimand and education, or issue a written admonition and the entity where the viola-
tor works shall administer discipline according to the law.” The Public Security Administration Pun-
ishments Law of the People’s Republic of China, Art. 42:“A person who commits any of the following
acts shall be detained for not more than five days or be fined not more than 500 yuan; where the cir-
cumstances are more serious, he shall be detained for not less than five days but not more than ten
days, and may also be fined not more than 500 yuan: ...(2) openly insulting another person or slan-
dering another person by fabricating stories; ...(5) repeatedly dispatching pornographic, insulting,
intimidating or other information to disturb the normal life of another person; ...” Art. 44:“A person
who molests another person or intentionally exposes his/her body in a public place, and the circum-
stances are abominable, shall be detained for no less than five days but no more than ten days; A per-
son who molests an intellectually disabled person, or a person suffering mental disorder, or a per-
son who has not attained to the age of 14, or commits such an act with other serious circumstances,
shall be detained for no less than ten days but no more than fifteen days.” https://www.law-lib.com/
law/law_view.asp?id=403793. (In Chinese).
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or criminal liability.” The Civil Code of the People’s Republic of China does not specify what
kind of legal liability the employer should bear if it fails to fulfill its obligation to prevent
sexual harassment, and there are many controversies on this topic in the academic circle.”
However, Article 77 and Article 80 of the Law of the People’s Republic of China on the
Protection of Women'’s Rights and Interests (2022 Revision) stipulate the responsibilities
of employers, including that the procurator organ may issue recommendations to the
employer, and the superior organ or the competent department shall then order the
corrections and administer discipline to the directly liable executive in charge and other
directly liable persons in accordance with the law.

The workers have the right to be removed from working environments where
they have reasonable grounds to believe that violence and harassment would
constitute an imminent peril to their life, health, or safety. When a worker encounters
workplace sexual harassment, the victim may make a complaint, apply for mediation
and arbitration, institute legal proceedings, while procurator organs may file a public
interest litigation, and the trade union might negotiate with the employer on behalf
of the employee, as well as request intervention from the local government to deal
with the employer if he or she refuses to solve the problem.

4.2. The Case Law and Current Challenges to Protection Against V&H in the
Workplace in China

In Chinese jurisprudence, direct lawsuits for sexual harassment are rare. In sexual
harassment damage compensation disputes, there are often problems, such as the
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Art. 237(1) of the Criminal Law of the of the People’s Republic of China: “Whoever acts indecently
against or insults a woman by violence, coercion or any other forcible means, shall be sentenced to
fixed-term imprisonment of not more than five years or criminal detention.”

Some thinkit is general tort liability, some think it is the employer’s vicarious liability, some think it is the
violation of the employer’s incidental obligations, and some think the employer bears jointly and sev-
erally assume the compensatory liability. Zhang, Y. (2022). Research on the anti-sexual harassment duty
of organizations and relevant tort liability. China Legal Science, 3,60-81. (In Chinese); Tian, X, & Zhang, Y.
(2021). Employer’s responsibility in sexual harassment in the workplace - Comments on Article 1010 and
1191 of the Civil Code of the People’s Republic of China. Journal of Tianjin University (Social Sciences), 23(04),
327-333.(In Chinese); Lu, H. (2020). Employer liability for sexual harassment in the workplace: Expanding
on Art. 1010 of the Civil Code. Journal of Chinese Women'’s Studies, 5, 87-96. (In Chinese); Wang, L. (2021).
Legal regulation on sexual harassment in workplace during the age of the Civil Code. Law Science, 1,133-
154. (In Chinese); Zheng, M. (2022). On the civil liability of institutions for failing to fulfill obligations to
prevent and curb sexual harassment. Northern Legal Science, 16(03), 5-16. (In Chinese).

Art. 77 of the Law of the People’s Republic of China on the Protection of Women's Rights and Inter-
ests (2022 Revision): “Where the violation of the lawful rights and interests of women causes damage
to the public interest, procurator organs may issue a procurator recommendation.” Art. 80(2): “Where
a school or an employer violates this Law by failure to take necessary measures to prevent and stop
sexual harassment, causing violation of women'’s rights and interests or creating an execrable social
impact, superior organ or the competent department shall order it to take corrective action, and admin-
ister discipline to the directly liable executive in charge and other directly liable persons in accordance
with the law, if corrective action refuses to be taken, or the circumstances are serious.” https://www.
npc.gov.cn/npc/c30834/202210/d80092ae46b24946b30b3a880c2f2be5.shtml. (In Chinese).
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inability to prove the existence of sexual harassment, the flaws in the probative force
of evidence, and the risk of infringing the legitimate rights and interests of others in
the process of providing proof.* In addition, it is difficult to determine what kind of
civil liability the employer bears,” and the amount of damages to be granted.*

In practice, the most common cases are disputes over how employers handle
employees suspected of sexual harassment in the workplace. There are mainly two
kinds of situations. First, the employer actively acts to dismiss the employee who
commits sexual harassment in the workplace, which leads to a labor dispute between
the laid-off employee and the employer. Second, employers take no action and are
even indifferent to sexual harassment incidents in the workplace, resulting in labor
disputes between the infringed employees and employers. However, in both these
two types of disputes, the identification of sexual harassment in the workplace is only
to prove the legality of the employer’s dismissal decision and does not involve the
protection of the rights and interests of the victim, nor does it effectively compensate
for the physical or psychological trauma of the victim.

As mentioned above, the inability to prove the existence of sexual harassment,
the weaknesses in the evidence’s probative power, along with the risk of infringing
the legitimate rights and interests of others in the process of proof are all common
issues that arise in sexual harassment damage compensation disputes.” Moreover,
the chances of victory for the victims are extremely slim. At the same time, although
the Civil Code of the People’s Republic of China stipulates the civil litigation rights of
sexual harassment victims and the employer’s obligation to prevent such occurrences,
which breaks through the gender limitations that are traditionally associated with
sexual harassment prevention and the protection of women’s rights and interests, in
cases when an employer does violate this obligation, the specifics regarding the kind

& Wang, L., & Yu, H. (2022). Relief dilemma of sexual harassment in the workplace and the way out of

judgment - Based on judicial case analysis. Human Rights, 2, 180-300. (In Chinese); Lu, H. (2019).
Research on the issue of proving cases of sexual harassment in the workplace. Journal of Chinese
Women'’s Studies, 5, 80-88. (In Chinese); Gu, J. (2020). Research on the legal liability of employer in the
workplace: Sexual harassment. Shandong Trade Unions’ Tribune, 26(06), 87-101. (In Chinese); Jiang, Y.,
et al. (2021). The dilemma of legal intervention and improvement route to prevent workplace sexu-
al harassment: Based on statistical analysis of 147 related civil litigation cases. Journal of China Wom-
en’s University, 33(6), 40-53. (In Chinese).
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The Civil Judgment of Hangzhou Jinjiang District People’s Court, 2014-Hang-Bin- Min-Chu-Zi-1173.
The court held that“not everything illegal that occurs in the workplace of the employer is the employ-
er's failure to provide labor protection or labor conditions, or breach of its obligation to prevent and
stop sexual harassment of female employees. (In Chinese).
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The Civil Judgment of Beijing Chaoyang District People’s Court, 2019-Jing-0105-Min-Chu-27423.The
court awarded the compensation to the employer for the economic loss of $40,000, and no compen-
sation was ordered for the harassed person. The Civil Judgment of Henan Province Queshan County
People’s Court, 2019-Yu-1725-Min-Chu-3936. The court awarded the defendant $500 for the plain-
tiff's mental comport. (In Chinese).

¥ Wang & Yu, 2022; Lu, 2019; Gu, 2020; Jiang et al., 2021.
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of civil liability, the criteria of liability and the methods of bearing such liability are
not clear,” and the amount of compensatory damage is difficult to determine.”
The present analysis leads us to conclude that a clear legislative framework
covering all forms of V&H is absent in China. However, there are employers’ policies
in place that forbid discrimination and V&H in an effort “to create a healthy, safe,
positive, diverse and inclusive work environment, and to ensure that employees
are not subjected to any form of discrimination and harassment at work.”® Still,
much needs to be done to ensure that law prohibits not only sexual but all forms of
harassment, that it covers all types of workers, that these risks are part of the OSH,
and that the mechanisms of prevention, protection, and remedy are established.

5. Protection Against V&H in the Workplace in South Africa

5.1. National Regulations on the Protection Against V&H in the Workplace in
South Africa

There has been an increase in harassment cases, especially sexual harassment
cases, in South African workplaces. A recent study indicates that over 51,000 cases
of sexual offenses are committed annually in South African workplaces.” There are
some industries where this issue is particularly spread. For example, in the mining
industry, there are reported cases and incidences on an almost daily basis of women
being physically assaulted, verbally abused, and raped, being asked to trade sexual
favors for other benefits or employment.”

The regulations pertaining to protection in this regard are rather fragmented in
South Africa. We can refer to Article 10 of the South African Constitution as a cornerstone
of protection. According to this article, everyone has inherent dignity and the right to
have their dignity respected and protected.” In addition, the Employment Equity Act

The Civil Judgment of Hangzhou Binjiang District People’s Court, 2014-Hang-Bin- Min-Chu-Zi-1173.
The court held that“not everything illegal that occurs in the workplace of the employer is the employ-
er's failure to provide labor protection or labor conditions, or breach of its obligation to prevent and
stop sexual harassment of female employees.” (In Chinese).

The Civil Judgment of Beijing Chaoyang District People’s Court, 2019-Jing-0105-Min-Chu-27423.The
court awarded the perpetrator of sexual harassment should compensate the employer for the eco-
nomic loss of $40,000, and no compensation was involved for the harassed person. The Civil Judg-
ment of Henan Province Queshan County People’s Court, 2019-Yu-1725-Min-Chu-3936. The court
awarded the defendant $500 for the plaintiff's mental comport. (In Chinese).

See, e.g., Xiamen C&D Co. Ltd. (n.d.). Anti-discrimination and Anti-harassment Policy. https://www.
chinacnd.com/upfiles/policy/202303/1678876407546.pdf. (In Chinese).

Kubjana, M. (2020). Understanding the law on sexual harassment in the workplace (through a case law
lens): A classic fool's errand. Obiter, 41(1), 88-105. https://hdl.handle.net/10520/EJC-1df91e392a

Minerals Council South Africa. (2020, March). Women in Mining in South Africa. https://www.miner-
alscouncil.org.za/womeninmining/wp-content/uploads/2023/08/fact-sheet-minerals-council-wom-
en-in-mining-sa-2020.pdf

Constitution of the Republic of South Africa, 1996. South African Government. https://www.gov.za/
documents/constitution-republic-south-africa-1996
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(EEA) prohibits harassment of an employee when it is a form of unfair discrimination
(sec. 6). Section 54 of the Amended Employment Equity Act provides the Code of
Good Practice on the Prevention and Elimination of Harassment and elaborates on the
diverse forms of violence and harassment prohibited in the workplace.” Section 60(3)
renders the employer liable if one of its employees contravenes a provision of the
EEA while at work in respect of another employee, and it is immediately brought to
the attention of the employer (not necessarily by the victim), who then fails to take
the necessary steps to eliminate the conduct. Upon such afailure, the conduct of the
primary perpetrator is assigned to the employer. However, even if the employer fails
to act as contemplated in section 60(2) of the EEA, subsection 4 does provide another
“escape route” for the employer, if the employer can show that “it did all that was
reasonably practicable to ensure that the employee would not act in contravention
of” the EEA. Violence and harassment are covered under the Occupational Health
and Safety Act No. 85 of 1993 in South Africa. Section 5(1) of the Occupational Health
and Safety Act 85 of 1993 states that it is the obligation of every employer to provide
and maintain a workplace that is safe and without risk to the health of employees.”
A labor inspector can assist and investigate harassment violations in the workplace
and ensure that the law is enforced within the workplace.”

The Promotion of Equality and Prevention of Unfair Discrimination Act 2000
(PEPUDA) prohibits unfair discrimination by the government, by private organizations
and individuals and forbids hate speech and harassment.” The Protection from
Harassment Act, No. 17 of 2011 (PHA) came into force on April 27, 2013. The PHA
applies to everyone who commits acts of harassment and is specifically designed to
protect victims of “stalkers”. It also covers harassment in the workplace. Harassment
and sexual harassment are defined in detail in this Act.”® The definition covers also
the actions prohibited by C190.
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Employment Equity Act, No 55 of 1998. Department of Employment and Labour. https://www.labour.
gov.za/DocumentCenter/Acts/Employment%20Equity/Act%20-%20Employment%20Equity%20
1998.pdf

% Occupational Health and Safety Act No. 85 of 1993. South African Government. https://www.gov.za/

sites/default/files/gcis_document/201409/act850f1993.pdf
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AgriOrbit. (2022, October 31). Three types of labor inspections. https://agriorbit.com/three-types-of-
labour-inspections/

" Promotion of Equality and Prevention of Unfair Discrimination Act, 2000. Department of Justice.

https://www.justice.gov.za/legislation/acts/2000-004.pdf

*®Under this Act, “harassment” means directly or indirectly engaging in conduct that the respondent

knows or ought to know that (a) causes harm or inspires the reasonable belief that harm may be
caused to the complainant or a related person by unreasonably (i) following, watching, pursuing, or
accosting the complainant or a related person, or loitering outside of or near the building or place
where the complainant or a related person resides, works, carries on business, studies, or simply
happens to be; (i) engaging in verbal, electronic, or any other form of communication aimed at the
complainant or a related person, by any means, whether or not conversation ensues; or (iii) sending,
delivering, or causing the delivery of letters, telegrams, packages, facsimiles, electronic mail, or other
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Under the terms of the PHA, victims of harassment are entitled to have an interim
protection order (restraining order) issued against the harasser. The harasser can be
moved to another department due to the restraining order.” After obtaining a court
order against a harasser in the workplace, an employee can use the Employment
Equity Act to proceed with the grievance process.™

Under the Protection from Harassment Act, an employer can be vicariously held
liable for an employee being harassed in the workplace. When the court grants
a protection order against a harasser employed in the same department as the
aggrieved party, the employer is obliged to take measures to ensure compliance
with the protection order. In addition, the employer is required to take disciplinary
action against the harasser. The employer is also liable for the conduct of delivery
persons, customers, and other third parties. Thus, the scope of protection provided
is broad and corresponds to the requirements of the C190.

Particular attention should be paid to the Code of Good Practice on the prevention
and elimination of harassment in the workplace.” According to this instrument,
all forms of violence and harassment are regarded as unfair discrimination and
are deemed an obstacle to equality and equity within South African workplaces.
The Code consolidates the terms “violence” and “harassment” into a single term,
“harassment.”'” It sets forth the guidelines on best practices for employers to follow
when dealing with labor matters or disputes. However, the Code is not binding,
as employers are not legally required to follow them. Thus, employers can depart
from the guidelines in the Code as long as they are able to justify not using them.
Nonetheless, when departing from the guidelines, it becomes difficult to justify this
in a workplace, the reason for this being that the Labor Court judges and arbitrators

objects to the complainant or a related person or leaving them where they will be found by, given to,
or brought to the attention of the complainant or a related person; or (b) amounts to sexual harass-
ment of the complainant or a related person.“Harm”is defined as any mental, psychological, phys-
ical, or economic harm. “Sexual harassment”is defined as any (a) unwelcome sexual attention from
a person who knows or ought reasonably to know that such attention is unwelcome; (b) unwelcome
explicit or implicit behavior, suggestions, messages, or remarks of a sexual nature that have the effect
of offending, intimidating, or humiliating the complainant or a related person in circumstances, in
which a reasonable person having regard to all the circumstances, would have anticipated that the
complainant or related person would be offended, humiliated, or intimidated; (c) implied or expressed
promise of reward for complying with a sexually oriented request; or (d) implied or expressed threat
of reprisal or actual reprisal for refusal to comply with a sexually oriented request.

Protection from Harassment Act No. 17 of 2011. Department of Justice. https://www.justice.gov.za/
legislation/acts/2011-017.pdf

' Landman, A, & Ndou, M. (2013). The protection from harassment act and its implications for the work-

place. Contemporary Labour Law, 22(9), 81-90. http://www.workplace.co.za/issues/cll2209.pdf

101 Department of Employment and Labour. (2022). Code of Good Practice on the Prevention and Elimina-

tion of Harassment in the Workplace. https://www.labour.gov.za/DocumentCenter/Code%200f%20
Good%?20Practice/Employment%20Equity/Code%200f%20Good%20Practice%200n%20the%20Pre-
vention%20and%20Elimination%200f%20Harassment%20in%20the%20Workplace.pdf

2 d.
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refer to the Code before taking a decision on a legal issue.” The Code establishes
the following obligations of an employer:

- conduct a risk assessment to assess the potential possibility of harassment to
employees in its workplace;

- ensure that there is sufficient awareness training and communication to staff;

« upon receiving an allegation of harassment, the employer needs to consult
with relevant parties; try and address the grievance in accordance with the terms
of the Code, the collective bargaining agreement, and any other relevant policies;
and take the necessary steps to eliminate the harassment;

- the employer’s policy should outline the disciplinary sanctions that will be
placed on the perpetrator.

Furthermore, it explicitly states that employers need to develop and implement
a workplace policy related to violence and harassment. However, strictly speaking,
this Code is still a soft law instrument, and as such, it cannot be considered as being
fully compliant with the norms of the C190.

5.2. The Case Law and Current Challenges to Protection Against V&H in the
Workplace in South Africa

When reviewing judgments on sexual harassment issued by the Labor Courts, it
is clearly seen that some judges and arbitrators have a tendency to apply incorrect
standards when dealing with evidence in general, particularly to the application
of evidence involving single witnesses, from all of the various pieces of legislation
dealing with harassment and especially sexual harassment.' Unlike the PEPUDA,
the EEA does not define harassment in its broader sense.'” However, even though
the EEA does not explicitly define sexual harassment as a form of harassment, the
Code of 2022 provides a test for assessing sexual harassment and sets out the criteria
necessary to establish sexual harassment. It can be argued that a literal interpretation
of the EEA cannot directly apply PEPUDA’s definition as PEPUDA is not a labor law
that applies to employees. On the other hand, a counter argument is that it may be
applicable in so far as it relates to harassment within the scope of the EEA.™

The Employment Equity Act (EEA) prohibits sexual harassment of employees by
colleagues and holds the employer liable in such cases even if the employer does not
know that the sexual harassment is going on. Section 60 of the EEA specifies that, if
the employer fails to take the steps necessary to deal with unfair discrimination or
sexual harassment and it is proven that an employee has contravened the relevant

% Legalese. (n.d.). Workplace Harassment: The New Code and What You Need to Know. https://legalese.

co.za/blog/workplace-harassment-the-new-code-and-what-you-need-to-know/
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22" Commission for Employment Equity (CEE). Annual Report (2021-2022). https://www.abp.org.za/
wp-content/uploads/2022/06/CEE-22nd-Annual-Report-2021-2022.pdf
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provisions, the employer must be deemed also to have contravened that provision.
The courts have upheld this provision, for example, in the case of Christian v. Colliers
Properties."” The above norm and its interpretation in this case might lead employers
to believe that, in order to protect themselves, they need to dismiss any employee
found guilty of sexual harassment.

However, this is not always the case. For example, in the case of SABC Ltd. v.
Grogan,® a regional sales manager was dismissed for (among other things) sexual
harassment after he had allegedly kissed a junior female colleague several times,
given her love literature, and had physical contact with her in his car. An arbitrator
later found that, while he was guilty of sexual harassment, the level of seriousness
of his conduct did not merit dismissal. This was mainly because the alleged victim
had not rejected his advances and had said she thought he should not be dismissed.
The arbitrator therefore ordered the employer to reinstate the employee. The
employer took this decision on review to the Labor Court but lost the case as the
court pronounced the arbitrator’s finding to not have been properly thought out
and justified.”™

In a different case, the court stated that an alleged violation should be brought
immediately to the attention of the employer in order to enable him to eliminate
the alleged conduct. In this case, the employee started the proceedings three years
after the alleged violation took place. The court referred to a previous Labor Appeal
Court decision in Liberty Group v. M.M., in which the court suggested that the word
“immediate” must be afforded what it termed a “sensible meaning’, and that a slight
delay in reporting would be acceptable. In this case, it was one or two months."

In another recent case, the Labor Appeal Court in Qheberha clarified the principles
of dealing with cases of alleged sexual harassment in the workplace by an employer.™
The complainant alleged that she was sexually harassed by her manager with whom
she shared an office. This judgment developed three important principles, which
are important for employers to take cognizance of."”

First, the credibility of evidence regarding the alleged sexual harassment must
be proven on a balance of probabilities and not simply be taken for granted (as
happened in this case). Second, the credibility of witnesses must be carefully

' Christian v. Colliers Properties (C323/2004) [2005] ZALC 56.
1% SABCLtd.v. Grogan (2006) 2 BLLR 207.

% Jsraelstam, I. (2023). Employers cannot ignore sexual harassment. Labor Guide. https://labourguide.

co.za/employment-equity/employers-cannot-ignore-sexual-harassment/

110 Id.

"' Amathole District Municipality v. Commission for Conciliation, Mediation and Arbitration and Others

(PA9/2018) [2022] ZALAC 119; (2023) 44 ILJ 109 (LAC); [2023] 2 BLLR 103 (LAQ).

""" Mokoana, T, & Fulton, S. (2022, November 15). Employers’ liability for sexual harassment in the work-

place. Bowmans Law. https://bowmanslaw.com/insights/employment/south-africa-employers-
liability-for-sexual-harassment-in-the-workplace/
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assessed. In this regard, their demeanor is important, but so too is other evidence
regarding the surrounding circumstances. Third, the employer’s liability for damages
or compensation flowing from sexual harassment in the workplace is not automatic.
It has to also be established that the employee reported the alleged harassment and
that the employer failed to take steps to protect the employee from such harassment
in order for there to be liability."

South African courts regularly endorse targeted employment equity policies,
arguing that such policies do not amount to unfair discrimination since their aim is
to achieve substantive equality. Yet, South African courts have said little about the
duty of employers to dismantle the structural and systemic barriers that encumber
the progress and well-being of those who find themselves on the wrong side of any
power hierarchy in the workplace. The latter is about more than merely curtailing
the bad behaviour of sexist co-workers. It is about changing the workplace rules
originally designed in the image of an imaginary middle-class, middle-aged, white
man. Rules, for example, that take for granted that their (senior) employees are never
the primary caregivers of children. It is about changing the institutional culture of
a workplace, including any aspect of that culture that condones or turns a blind eye
to the harassment and sexual harassment of employees.™

Conclusion

In times of economic and political crisis, the vulnerability of numerous categories
of workers increases, which in turn increases their dependence on their employers.
In such circumstances, particularly in the absence of an effective legal framework for
providing protection against V&H, the workers are exposed to an increased risk of
these phenomena at the workplace. It is imperative to emphasize that harassment
should be considered not only as a violation of an individual’s right to dignity and
the OSH regulations but also as a threat to the organization or business. Several
studies have demonstrated that V&H at the workplace increases absenteeism and
staff turnover, which can result in replacement costs and lost productivity, as well as
affect group self-esteem and organizational climate.'” Therefore, efficient prevention
of these phenomena and protection of victims is in the best interests of the state in
order to ensure both human welfare and economic development.

Each of the BRICS states addresses the issue of V&H differently; at the present
moment, only South Africa has ratified C190, while Brazil has officially committed to

™ Mokoana & Fulton, supra note 12.
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" Cusciano, D. (2020). Acidentes de trabalho no Brasil: histéria, regulacio e judicializacao. https://bibliotec-

adigital.fgv.br/dspace/handle/10438/28832. (In Portugese); Paula, C. de EN.Q. de, et al. (2021). O assédio
moral nas organizagdes: as consequéncias dessa pratica para a sociedade. Servico Social & Sociedade,
142,467-487. (In Portugese); Avila, R.P. de. (2014). As consequéncias do assédio moral no ambiente de
trabalho. http://www.dominiopublico.gov.br/download/teste/arqs/cp067933.pdf. (In Portugese).



BRICS LAW JOURNAL  Volume 12 Issue 1 (2025) 112

do so. Gaps in the regulation exist, as it is demonstrated in this paper, in all of the five
BRICS countries studied. Some countries, such as Russia, tend to completely ignore
the problem and do not perceive it as a labor law matter, while in China and India,
the attention is primarily focused on sexual harassment at the workplace and the
protection of women. The authors believe that a greater awareness of the problem,
combined with pressure exerted by the various labor organizations and trade unions
upon the states to make steps towards the ratification of the C190, might be just the
way to raise the standards in all the BRICS countries.
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Abstract. This study emphasizes the need forimproved enforcement mechanisms
within the competition law institutions of the BRICS countries, as these mechanisms play
avital role in ensuring fair competition and preventing anti-competitive behavior in their
respective economies. The shifting trend of the digital market invites many challenges
in the current enforcement mechanisms, particularly in India. For that purpose,
a close examination of the institutional frameworks and enforcement mechanisms of
competition law is required. This article starts with a brief introduction, highlighting
the significance of the international competition law agenda and the BRICS countries.
It also focuses on the evolution of institutional growth and the efforts undertaken by
the respective national competition law authorities in the BRICS countries to improve
their enforcement process not only during the COVID-19 pandemic but also to meet
other upcoming challenges. Further, it examines whether these nations, including India,
have adequately developed enforcement mechanisms or if they require more attention
in order to effectively regulate. The results of this study reveal that the competition law
agencies in BRICS have made tremendous efforts in this area, especially during the
COVID-19 pandemic, and highlight a trending change in their enforcement mechanisms
onto digital platforms. However, there are certain important areas where these nations
need to improve their institutional framework, regulatory mechanisms, enforcement
process, and other aspects. In the end, the author suggests some recommendations
for policy-making and future implementations.
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1. Introduction: The International Competition Law
Agenda and the BRICS Countries

The idea of “BRIC"" (Brazil, Russia, India, and China) was first coined by econo-
mist “Goldman Sachs” in 2001 for the economic development of these emerging
economies.” However, even prior to this, “the Doha Round of World Trade Organization”
negotiations had a task agenda to predict the need for global competition laws, but
the idea was postponed. Subsequently, due to its growing nature, South Africa

n”3

also joined this group in 2009, and it became “BRICS.” Today, this group represents

Jensen, TH., & Larsen, J.AK. (2004). The BRIC Countries. Danmarks National Bank Monetary Review,
39(4), 39-54.

O'Neill, J. (2001). Building Better Global Economic BRICs. Goldman Sachs. https://www.goldmansachs.
com/pdfs/insights/archive/archive-pdfs/build-better-brics.pdf

* Thakur, R. (2014). How Representative Are BRICS? Third World Quarterly, 35(10), 1791-1808.
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a significant contribution to the world population, GDP, global currency reserves, and
world trade, accounting for approximately 40, 24, 40, and 16 percent, respectively.*
These nations are ranked in the top ten major economies, with China in second place,
India in fourth place, and Russia and Brazil in sixth and seventh places. Following
the financial crisis of 2007, this group of nations contributed nearly half of the all-
inclusive financial growth. This shows a shifting trend of the world economy towards
the BRICS countries, which are also capturing major market shares at the global
level. To further advance this achievement, recently, on November 17, 2020, Russia
organized the 12" BRICS Summit with the theme “Global Stability, Shared Security,
and Innovative Development” focusing on intra-BRICS cooperation and key global
issues including multilateral structure reform, measures to mitigate the risk of the
ongoing COVID-19 pandemic, counter-terrorism cooperation, trade, health, energy,
and people-to-people exchanges.’ Moreover, the upcoming 13" BRICS summit will
be hosted by India for the third time, following 2012 and 2016, under the theme of
“BRICS@15: Intra-BRICS Cooperation for Continuity, Consolidation, and Consensus”
on the occasion of its 15th anniversary.’ To support this initiative, the International
Competition Conference (ICC) also offers a strong platform for emerging economies
and emerging nations to share information for the analysis of competition law and
policy. The rationale behind hosting the ICC is to provide an opportunity for the
allocation of resources, ideas, and areas for potential collaboration and cooperation
in the field of competition law. In November 2019, the 6" “BRICS ICC”" under the
theme“10 Years of Cooperation between the BRICS Competition Authorities: Results
and Prospects” was organized by Russia, following Brazil, South Africa, India, and
China.” As aresult, the concepts of “universal proliferation” and “global convergence”
more accurately characterize the emerging global environment of competition
law regimes. With the rise of BRICS against this scenario as a global economic and
political collaboration, China and South Africa also gained significant attention.
The BRICS countries do not share the same language or any particular, common
cultural, economic, political, or social history. Nonetheless, despite their differences,
the significance of economic policies in such large, globalized economies has
encouraged considerable collaboration and the sharing of experiences.’

*  BRICS India. (2021). Evolution of BRICS. https://brics2021.gov.in/about-brics

Ministry of External Affairs, Government of India. (2022). Mea: Statements: Press Releases. https://
www.mea.gov.in/press-releases.htm?51%2FPress_Releases

Ministry of External Affairs, Government of India. (2021). BRICS Acts as a Vital Pillar of Hope for This
World Full of Political Challenges Safety Related Challenges and Economic Challenges. BRICS India 2021.
https://brics202.gov.in/

’" BRICS India. (2021). About BRICS. https://brics2021.gov.in/13th-summit

Svetlicinii, A., & Zhang, J.-J. (2017). The Competition Law Institutions in the BRICS Countries: Devel-
oping Better Institutional Models for the Protection of Market Competition. Chinese Political Science
Review, 2, 85-100.
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In addition, the national competition law authorities of the BRICS countries
prohibit any agreement or concerted act with the effect of impeding competition by
following the wording of Article 101(1) of the Treaty on European Union Functioning
(TFEU); additionally, Article 103 of the TFEU addresses general prohibition on matters
of a serious nature, such as price fixing.” However, even though legislators and
authorities in the BRICS countries have made significant progress in areas such
as cooperation, trade, banking, green investments etc., the antitrust enforcement
process in the majority of these economies is still in its infancy.

1.1. Literature Review

The significance of analyzing the experiences of the BRICS countries in competition
law was first emphasized by American antitrust scholar William Kovacic, who said,

They offer older and younger competition regimes a way to explore key issues
about the institutional foundations for better functioning, the life cycle of
competition regimes, and effective measurement.

While academics in antitrust law have primarily focused on the regional competition
environments of the BRICS nations,”® experts also have been examining the best
practices in the BRICS countries to evaluate their enforcement process. These experts
have noticed that the rapid growth of these countries invites numerous challenges
in dealing with the digital market," data protection, cryptocurrency, and artificial
intelligence (Al), etc., all of which this group is ineffective in dealing with owing to their
various stages of development.” While the BRICS group has made significant strides
regarding the provision of effective governance systems in terms of competition
enforcement, new competition law regimes, in general, have often received little
attention. Additionally, experts have studied the institutional design and procedural
strategies used by “National Competition Authorities” (NCA) around the world, like the
Global Administrative Law (GAL) project. This was further led by a study of comparative
analysis pertaining to antitrust legislation, formal schemes, due process, and the
right to defense.” Furthermore, the transformation of competition law enforcement,
institutional design, indicators for competition law and policy, cartelization, antitrust,
compulsory licensing, etc., is also noted in an effort to meet upcoming challenges

Afrika, S.-L., & Bachmann, S.-D. (2011). Cartel Regulation in Three Emerging BRICS Economies: Cartel
and Competition Politics in South Africa, Brazil, and India — A Comparative Overview. The Internation-
al Lawyer, 45(4), 975-1003.

Emch, A, et al. (Eds.). (2012). Competition Law in the BRICS Countries. Wolters Kluwer. https://yust.ru/
img/uploaded/news/news_2012_11_15.pdf

Singh, J., & Kumar, N. (2020). Issues pertaining to growth of digital economy: An arduous challenge
before CCl. Journal of Public Affairs, 20(4). https://onlinelibrarywiley.com/doi/abs/10.1002/pa.2301

Kumar, N. (2022). A Critique of India’s Regulatory Framework for Cryptocurrency and Competition
Law. International Journal of Law and Policy Review, 11(2), 86-116.

Trebilcock, M.J., & lacobucci, E.M. (2002). Designing Competition Law Institutions. World Competi-
tion, 25(3), 361-394.
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in the BRICS nations and other developing countries.” The group also has a wealth
of experience in dealing with various social, economic, and political issues (as per
the BRICS Mechanism Development Strategy Report, 2017) and digitalization, which
have all emerged as major issues before the governing authorities of the BRICS
countries. Recently, these authorities identified the vital role of competition policy
and regulation in securing consumers’ interests and helping companies during the
COVID-19 pandemic, as well as optimally overcoming the pandemic’s consequences
of economic crises following the COVID-19 pandemic. The cooperation among the
authorities of the BRICS member states and the exchange of developing competition
policies are valued for their potential to revive economic sectors.” This has resulted
in the extension of the “BRICS Memorandum of Understanding on Cooperation in
the Area of Competition Law and Policy” for an indefinite duration. Furthermore, the
importance of effective regulation of the excessive pricing of goods and services
has been shown to ensure a competitive price for the consumer.” Moreover, the
significance of intergovernmental relations in shaping the responses of the BRICS
countries during this critical period is equally substantial.” It has been proved that
mutual respect, cooperation, and balance of interest among the BRICS member
countries have significantly helped in transforming the global economic status of the
West with regard to this group.” This has consequently affected each nation’s political
and regulatory systems as well as the connection between their institutional framework
and the associated environmental uncertainty,” necessitating a strong international
financial system with global governance to deal with such issues.*” Numerous studies
exist on BRICS Competition Law, digital markets, data protection, cryptocurrency,
artificial intelligence (Al), etc.; however, the author found that there is no study that
focuses on the comparative analysis of the institutional framework, the enforcement

Jenny, F, & Katsoulacos, Y. (Eds.). (2016). Competition Law Enforcement in the BRICS and in Developing
Countries: Legal and Economic Aspects. Springer.

'* Ninds Dir Itbp. Standard Operating Procedure (SOP) BRICS System Design Document (CCl). https://fitbir.
nih.gov/sites/default/files/BRICS_Design_Document_SOP.pdf

Boshoff, W.H. (2020, June). South African competition policy on excessive pricing and its relation to price
gouging during the Covid-19 disaster period. https://blogs.sun.ac.za/ccle/files/2020/06/merged.pdf

de Oliveira, P, et al. (2021). The role of intergovernmental relations in response to a wicked prob-
lem: An analysis of the COVID-19 crisis in the BRICS countries. Revista de Administragdo Pablica, 55(1).
https://www.scielo.br/j/rap/a/GcWQGsn9QZwKHLHB8D6DgWf/

Konyshev, V., & Sergunin, A. (2022). Theoretical Perspectives on BRICS: What Kind of an International
Institution Is I1t? In M. Lebedeva & V. Morozov (Eds.), Turning Points of World Transformation: New Trends,
Challenges and Actors (pp. 101-115). Palgrave Macmillan.

Y Hitt, M.A,, et al. (2021). The (COVID-19) pandemic and the new world (dis)order. Journal of World Busi-
ness, 56(4). https://ideas.repec.org/a/eee/worbus/v56y2021i4s1090951621000225.html

20

Kubayi, J.M.N. (2022). BRICS, Structural Power and the BRICS Bank as a Potentially Progressive Instru-
ment for a Passive Revolution. In S. Zondi (Ed.), The Political Economy of Intra-BRICS Cooperation
(pp. 39-59). Palgrave Macmillian.
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mechanism during the COVID-19 pandemic, and the forthcoming challenges, which
are highly predicted to influence the enforcement agencies, particularly in India.

2.The Evolution of Competition Law Institutions
in the BRICS Countries

2.1. Brazil

The Administrative Council for Economic Defense (CADE) is an autonomous body
that reports to the Ministry of Justice and is based in Brasilia. Initially, it was in charge
of observing the enterprise’s economic supervision and accounting arrangements.
Later, it was shaped by Law No. 4,137/62.*" In order to improve its efficiency, this
law established three sub-bodies in addition to CADE, namely the Secretariat for
Economic Law SDE) as a Ministry of Justice body and the Secretariat for Economic
Monitoring (SEAE) as a Ministry of Finance body. As a result, the Brazilian Competition
Defense System (SBDC) was changed into an autonomous agency reporting to the
Ministry of Justice under the regime of Law No. 8,884/94. After considering various
changes, the new Brazilian Competition Law (i.e. Law No. 12,529/11) came into effect
in May 2012, having jurisdiction over the entire country and carrying out the legal
duties assigned to it. The preamble also ensures healthy competition and preventive
measures against economic disorder. This law is divided into nine titles and 128
articles, which are further separated into various chapters to cover all relevant
aspects, including anti-competitive agreements, cartels, abuse of dominant position,
mergers, and combinations, and are provided in Articles 36, 37, 38, Articles 31
to 35, and Articles 88 to 92, respectively. Currently, CADE is accountable for the
instruction of executive measures concerning violations of the commercial order
as well as the assessment of mergers under the new law.”

2.2. Russia

The State Committee of the Russian Soviet Socialist Federative Republic for
Antimonopoly Policy and Support, which preceded the Federal Antimonopoly Service
(FAS), was formed on July 14, 1990. Subsequently, the committee of 150 members
approved the resolution of New Economic Structures No. 344 on September 10, 1990,
which called for an anti-monopoly policy. Finally, the FAS (as per the decree of the
Russian government on December 25, 2014, No. 1489) was given the function of
controlling the state defense order.” The existing antitrust law in Russia is Federal
Law No. 135-FZ of July 26, which came into force on July 14, 2006. The preamble also
ensures acommon market free trade zone, freedom of economic activities, protection

Barros, M.A.L.L. de. (2018). Brazilian Administrative Council for Economic Defense: An Approach from
Sociology and History. University of Bologna Law Review, 2(2), 114-148.

2 Podolny, J. (2009). The Buck Stops (and Starts) at Business School. Harvard Business Review, 87(6), 62-67.

Federal Antimonopoly Service of the Russian Federation. http://en.fas.gov.ru/about/our-history.html
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of competition, and the efficient functioning of markets. The Act contains ten chapters
and 54 articles in which key concepts like anti-competitive agreements, cartels, abuse
of dominant position, and mergers and combinations are covered under Articles 11,
12,14, 11,10, Articles 26 to 35, and Articles 36 to 38, respectively. Furthermore, the
provisions dealing with penalties are covered under chapters 8 and 9 of the Act.*

2.3.India

The relevance of the competitive market can be traced back to“Kautilya's Artha-
shastra,” which influenced the Indian Constitution by incorporating significant
clauses, including the preamble, which emphasizes justice, i.e. social, economic, and
political. In addition, Part IV (i.e. Directive Principles of State Policy) under Articles 38
and 39 (b) and (c) states that:

“(1) The State shall strive to promote the welfare of the people by securing
and protecting as effectively as it may a social order in which justice, social,
economic, and political, shall inform all the institutions of the national life.
(2) The State shall, in particular, strive to minimize the inequalities in income,
and endeavor to eliminate inequalities in status, facilities, and opportunities,
not only amongst individuals but also amongst groups of people residing in
different areas or engaged in different vocations.”

And Article 39 (b) (c) states that

“(b) That the ownership and control of the material resources of the community
are so distributed as best to subserve the common good;

(c) That the operation of the economic system does not result in the concen-
tration of wealth and means of production to the common detriment;”

The essence of its basic concept can also be seen in the Monopolies and
Restrictive Trade Practices Act, 1969 (MRTP Act, 1969) and the existing antitrust law
(i.e. the Competition Act, 2002).” Due to the lack of certain provisions and inefficiency
of the MRTP Act, 1969, an idea was initiated through “the Budget Speech of the
Finance Minister”(1999-2000). It emphasized the need to shift from the MRTP Act to
a New Competition Law (i.e. the Competition Act, 2002). Successively, it was enacted
with certain objectives, including the constitution of the Competition Commission
of India (CCl), prevention of “Appreciable Adverse Effect on Competition” (AAEC),
promotion of competition, and freedom of trade and consumer protection.” This
Act contains nine chapters and 66 sections to deal with the various dimensions of

** " Federal Law No. 135-FZ of July, 26 2006 “On Protection of Competition”. WIPO. https://www.wipo.int/
edocs/lexdocs/laws/en/ru/ru077en.pdf

» Pandey, A., & Trichnopoly, Sh. (2019). Heavy Entry Barriers: A Boom or a Bane? An Examination of the

Competition Law Policy in India in Light of the National Competition Policy, 2011. Supremo Amic-
us, 12,10.

* Bhattacharjea, A, et al. (2019). Competition Law and Competition Policy in India: How the Competi-

tion Commission Has Dealt with Anticompetitive Restraints by Government Entities. Review of Indus-
trial Organizations, 54, 221-250.
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competition law. Sections 3, 4, 5, 6, and 49 include the important clauses about anti-
competitive agreements, misuse of dominant positions, mergers and combinations,
and competition advocacy.” The penalties are covered under sections 42 to 48 of
Chapter 6 of the Act. Section 46 of the Act, and the Competition Commission of India
(Lesser Penalty) Regulations, 2009 contains provisions dealing with the leniency
program.”® Moreover, due to the high growth of technology and recent trends in
the market system, the Competition Law Review Committee was established by
the Ministry of Corporate Affairs (MCA) to ensure effective implementation and
meet the needs of strong economic fundamentals.” Subsequently, on October 31,
2018, this committee, which included distinguished authorities Dr. M.S. Sahoo, Dr.
S. Chakravarthy, Prof. Aditya Bhattacharjee, and Dr. Harsha Vardhana Singh, started
working with a working group on various issues, including regulatory structure,
substantive issues, advocacy and advisory functions of the commission, new-age
markets, big data, etc. This expert group took into consideration public comments,
suggestions, and international practices before submitting the report of this study. The
report is divided into ten chapters and four appendices.” As a result, a Competition
(Amendment) Bill, 2020 was drafted to implement changes to the existing law for
which public comments were also invited.” The key changes suggested by Bill 2022
include settlement and commitments; power to review jurisdiction and threshold;
the definition of control; structural changes; enforcement functions; deal value
threshold; the appointment of the DG; penalty for certain offences; etc.” all of which
demonstrates the dynamic efforts taken by the concerned authorities.” Accordingly,
it is incorporated in the Competition (Amendment) Act 2023; however, it appears
that there are some areas where it still requires some modifications, such as data
protection, cryptocurrency, the impact of BRICS expansion on the market and its
conditions, artificial intelligence, and others.

Ninds Dir, supra note 15.
Bhattacharjea et al., 2019.

Ministry of Corporate Affairs, Government of India. (2019, July). Report of Competition Law Review
Committee. https://www.ies.gov.in/pdfs/Report-Competition-CLRC.pdf

30 Id

Competition Commission of India. (2020). Invitation for Public Comments on the Competition (Amend-
ment) Bill, 2020. https://www.cci.gov.in/sites/default/files/whats_newdocument/bill.pdf

AZB Partners. (2020, February 28). Summary of the Key Changes in the (Draft) Competition (Amend-
ment) Bill 2020. https://www.azbpartners.com/bank/summary-of-key-changes-in-the-competition-
amendment-bill-2020/

Dhir, S., et al. (2022, August 19). India: Competition Amendment Bill, 2022: Key Changes to the Compe-
tition Act, 2002. Mondagq. https://www.mondag.com/Article/1223256
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2.4. China

The People’s Republic of China has been designated a command economy rather
than a market economy.** Due to economic changes in 1978 and 1992, the reform
process was initiated in 1993 by amending the Constitution along with Article 15, which
is focused on the socialist market economy. Since then, it has been working to alter
itself into a republic with laws that are harmonious with the universal market in order to
complete the experiment of forming such a market economy. In 1993, China enacted
a law against unfair competition.” Following several discussions, it finally adopted
the Anti-Monopoly Law (AML) on August 30, 2007, marking a significant milestone in
enforcing competition law practices for the continued growth of the market economy.*
All of the significant elements of a well-established antitrust law, such as the doctrine of
domestic effect, consent decree, leniency program, exemptions for certain agreements,
factors for determining the dominant position, and presumption regarding economic
strength, etc. were also noted to have been incorporated into the creation of China’s
AML.The AML contains seven chapters and 58 articles, in which Article 1 under Chapter 1
focuses upon the purpose of this Act, including the prevention of unfair business
practices and the protection of the consumer as well as the public interest.” It also
eliminates such practices that are regarded as having adverse effects on competition in
the domestic market.* Under chapters 2, 3, and 4, the Chinese AML primarily focuses on
three areas, namely the prohibition of monopoly agreements, the abuse of dominant
market positions, and merger and combination control. The first part deals with Article 13,
which outlines the list of prohibited agreements that separate horizontal and vertical
agreements. As a result, competing undertakings are prohibited from concluding
agreements on the fixing or changing of product prices; restricting production;
allocating markets; restricting the development of new technology; joint boycotting
transactions; and some other agreements as determined by the AML enforcement
agency. On the other hand, Article 14 focuses on vertical agreements, including resale
price fixing, restrictions on resale price maintenance, as well as other agreements.”
The list of exempted agreements is covered under Article 15 and Article 81(3)

* Leaf, M. (1998). Urban Planning and Urban Reality under Chinese Economic Reforms. Journal of plan-

ning Education and Research, 18(2), 145-153.

* Yy, T.(1993). An Anti-Unfair Competition Law without a Core: An Introductory Comparison between

US Antitrust Law and the New Law of the People’s Republic of China. Indiana International and Com-
petition Law Review, 4, 315.

36

Wang, X. (2008). Highlights of China’s New Anti-Monopoly Law. Antitrust Law Journal, 75(1), 133-150.

37

Ministry of Commerce, People’s Republic of China. (2007, August 30). Anti-Monopoly Law of the Peo-
ple’s Republic of China. https://www.icao.int/sustainability/Documents/ Compendium Fair Competi-
tion /China/Anti-monopoly-Law_China.pdf

**  Anti-Monopoly Law, China. WIPO. https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn099en.pdf

* Bu, Q. (2015). China’s Dual Enforcement System regarding Resale Price Maintenance Agreements.

World Competition, 38(2), 235-252.
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of the European Community Treaty (EC Treaty). The second section deals with
Article 17 in Chapter 3, which outlines the prohibited practices relating to the abuse
of dominant position. Additionally, paragraph 2 deals with regulations relating to
dominant market positions held by business players. Article 18 lists the six factors that
are used to determining a dominant market position while Article 19 focuses upon
the presumption of holding a dominant market position based on market shares. The
third part emphasizes mergers and acquisitions in which Article 20 defines transactions
relating to mergers and combinations and also states that such transactions are
required to be reported along with the required documents to the relevant authority
under Articles 21 and 23 respectively. The reviewing process for such transactions is
provided under Articles 25 and 26 of the Act. Further, the assessment factors are also
provided under Articles 27 and 28, which places restrictions on such transactions if they
restrict market competition. The provisions relating to national security are covered
under Article 31.” And, chapters 5, 6, and 7 address the misuse of administrative power
to remove competition, the examination of alleged anticompetitive conduct, and
legitimate responsibilities. This act appears to be quite effective; however, due to the
COVID-19 pandemic, various major social and economic changes have been witnessed,
which have had a great impact on competition in the market. This has resulted in the
Chinese government articulating some modifications in antitrust laws for the future,
including draft amendments to the AML, guidelines pertaining to the automobile
industry, intellectual property rights (IP), leniency provisions, commitments, platform
regulations, and Active Pharmaceutical Ingredients (API). In addition, the State
Administration for Market Regulation (SAMR) has provided antitrust acquiescence
plans for companies to institute superficial compliance structures. In 2021, it was
also observed that the authorities once again focused upon eight major areas for the
further “Strengthening of Antitrust Law Enforcement.”*

2.5. South Africa

South Africa was the first of the BRICS countries to create a national competition
law system, namely the Regulation of Monopolistic Conditions Act, 1955.* Previously,
the Board of Trade and Industry was accountable for examining misconduct, proposing
solutions, and negotiating and overseeing enforcement. However, on the other hand,
it lacked autonomous powers of inquiry and relief. Thereafter, the Minister of Trade and
Industry was in charge of making the decisions, but its remedies were also limited (for
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e.g., the authority to order a directive to withdraw from a precautionary arrangement). In
1979, the Maintenance and Promotion of Competition Act was passed, and it established
the competition board, which was appointed by the Minister of Trade and Industry and
had independent investigative powers. Further on, The Competition Act 89 of 1998,
South Africa’s third competition legislation,” was enacted in 1998 and subsequently
updated in 2009. The Competition Commission, the Competition Tribunal, and the
Competition Appeal Court were all named as its authorities actively involved in the
enforcement process. The Competition Act 89 deals with the establishment of the
competition commission, which is accountable for controlling unfair business practices
in the market. The Act is divided into eight chapters by incorporating 84 sections and
three schedules. The preamble also focuses on the responsibility and accountability
of the commission and appellate tribunal by preventing restrictive practices, abuse of
dominant position, and any merger-related transactions.” More recently, the Competition
Amendment Act of 2018 came into existence to improve the determining factors for
unfair practices, abuses of dominant position, price discrimination, strengthening the
penalty systems, exclusion provisions, merger processes, and encouraging the growth
of small and medium businesses, etc.*

3. The National Competition Law Authorities in the BRICS Countries

The national competition authorities are responsible for decision-making
within their respective jurisdictions. To ensure their effectiveness, there are some
unique models that have been identified, such as the bifurcated judicial model,
the bifurcated agency model, and the integrated agency model. The first model
mainly focuses on the investigative powers and compliance of the cases before
courts, along with rights of appeal to appellate courts. The second model deals with
investigative powers and is essential for passing regulation cases to the relevant
expert competition adjudicative agencies with appellate rights. The third model
highlights both exploratory and adjudicative purposes, with the right to plea to
specific appellate authorities. In addition, the national competition enforcement
institutional schemes are categorized based on numerous elements, such as
independence, which empowers the “Stand-Alone Agency”to be distinguished from
“Subsidiary Agency Models”. The former aims mainly to establish a distinct identity
that can ensure the adaption to changing conditions without the need to manage
strategies through additional units inside the organization, while the latter focuses
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upon a competition control body that is part of a larger organization.” Each doctrine
and agency model plays an important role in the implementation of competition
laws and policies for a healthy business environment. The significance of the NCA of
each of the BRICS countries can be examined by referring to the institutional design
and their respective capacity to deal with the enforcement process, as detailed in
the subsequent paragraphs below.

The NCA of Brazil consists of the Administrative Tribunal for Economic Defense
(including the President and Commissioners), the General Superintendence
(including the Deputy Superintendent), and the Department of Economic Studies
(including the Chief Economist), which make up CADE.* The CADE'’s Legal Office and
the Management Office (including the Managing Director) also assist in achieving
institutional objectives.” The President appoints the General Superintendent after
approval from the Federal Senate for two years, and their removal also takes place at
the request of the President as determined by law. In order to improve its economic
strength, CADE, along with its mechanisms has access to a number of financial
resources, including procedural fees, the remuneration for facilities, the capital
generated by contributions and allowances, real estate and personal property, the
sale of information records, the proceeds from tenders from the economic market,
and any other additional revenue such as fines and penalty fees.

In Russia, the Federal Antimonopoly Service (FAS) was founded in May 2004 with
a strong position since it combines the functions of a ministry and a service.” Its leader
is appointed by a government decree and is accountable to the Prime Minister, the
Deputy Prime Minister in charge of the subject area, and the entire government. As
a high-ranking official, the FAS has the authority to comment on all proposed legislation
and measures, as well as participate in policymaking. It also promotes and protects
competition through its participative nature. Furthermore, this enforcement body has
central offices as well as territorial branches, the latter of which are not readily influenced
by local governments owing to their independence in terms of staff and funds. The
FAS organization consists primarily of a head, deputy heads, and several divisions
for fuel-energy control and supervision, transportation control and supervision, real
estate control and supervision, local monopolies and communal services control and
supervision, industry, and so on.” Along with 75 regional offices, the administration,
legal, and information protection departments altogether play important roles.”

¥ Jenny & Katsoulacos, 2016.
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The NCA of India (i.e. the CCIl) consists of a chairperson and other (two to six)
commissioners who are appointed by the Central Government. Since the financial
assistance comes from the Central Government, the CCl is accountable for sending its
budget plan and financial report to this governing body as required. Furthermore, the
enforcement of competition law is also dependent upon various other authorities,
including the Director General (DG) (who is in charge of investigations), the Chief
Metropolitan Magistrate (CMM) (who authorizes the DG to conduct unannounced
raids), the Tax Recovery Officer (responsible for the recovery of penalties imposed
under the Act), the Civil Courts (tasked with the execution of orders), the Competition
Appellate Tribunal (which hears appeals), and the Central Government (who provides
policy directions). Therefore, the necessity to execute collectively is entirely to
prevent the creation of India as an anti-competitive country.”

In China, the National People’s Congress appoints the heads of the Ministry of
Commerce (MOFCOM), the National Development and Reform Commission (NDRC),
and the State Administration for Industry and Commerce (SAIC) who are all tasked
with overseeing the various competition regulations.” The MOFCOM is in charge of
assessing mergers and acquisitions (M&A) as well as other forms of potential market
concentrations. It has the authority to approve or disapprove these transactions,
with or without conditions. The NDRC is in charge of regulating behavioral pricing,
which includes company pricing practices inquiries, price-related elements of
monopoly agreements, and companies’ misuse of dominant market positions to
set or regulate prices. The SAIC s in charge of investigating monopolistic practices
that are not related to prices, such as monopoly deals, violations of market power,
and monopoly control.” In addition, the State Administration for Market Regulation
(SAMR) oversees the merger notifications while the Anti-Monopoly Bureau (AMB) is
responsible for the regulatory review of mergers. Furthermore, the Provincial Market
Regulation Department (PMRD) is responsible for investigating cartels, abuses of
market dominance, and governmental monopoly behavior.*

In South Africa, the Competition Commission is autonomous and subject to the
constitution under the Act (i.e. the Competition Act, No. 89 of 1998). To achieve the
specified objectives, the commission is primarily funded by a variety of sources,
including funds from the parliament, fees payable to the commission, income derived
from investments, and funds received from various other sources. The Commission
is one of three independent legislative agencies created to regulate market
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competition under the Competition Act, No. 89 of 1998. The Competition Tribunal
and the Competition Appeal Court (CAC) are the other bodies that play a significant
role in enforcement mechanisms. Furthermore, the commission and tribunal are
administratively responsible to the Economic Development Department (EDD),
whereas the CAC is part of the judiciary; each of these entities acts independently
of the other and of the state.”

4. The National Competition Law Enforcement Process in BRICS Countries:
A Bird’s Eye View

This study on the National Competition Law Enforcement Processes in the BRICS
countries examines how the antitrust and competition law enforcement mechanisms
workin each of their jurisdictions.® The study discusses the similarities and differences
between the countries’ procedures and what companies can expect if they are facing
antitrust investigations in any of the five nations.

In Brazil, the Brazilian National Competition Law Enforcement Agency (CADE) is
the administrative body responsible for enforcing the country’s competition laws.
CADE is a part of the Ministry of Justice and is headquartered in Brasilia.” The agency is
responsible for investigating and prosecuting anticompetitive practices, such as price-
fixing, bid-rigging, and market allocation agreements. It has the power to impose fines
on companies and individuals found to violate the competition laws. Its investigative
process is conducted in two stages, namely the initial investigation and the formal
investigation. The initial investigation is conducted by CADE’s Secretariat General,
which gathers information and evidence to determine whether there are sufficient
grounds to open a formal investigation. If the Secretariat General finds enough
evidence of wrongdoing, it will open a formal investigation and refer the case to CADE'’s
Tribunal for adjudication. The formal investigation is conducted by CADE's specialized
chamber, which is composed of seven members: three from CADE’s Tribunal, two
from the Ministry of Justice, and two from the Ministry of Economics. This specialized
chamber examines the evidence, hears testimony from witnesses, and makes a final
determination about whether or not there has been a violation of the law.

In Russia, the competition law enforcement process is conducted by the Federal
Antimonopoly Service.” It is responsible for investigating and prosecuting violations
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of the Russian competition law. It has a wide range of investigatory powers, including
the authority to conduct on-site inspections, mandate the submission of documents,
and interview witnesses. Its investigations are often initiated in response to complaints
filed by businesses or individuals. Complaints can also be filed anonymously, and
there is no fee for filing a complaint. Once a complaint is filed, the FAS decides whether
to open an investigation or not. If the FAS decides to open an investigation, it notifies
the parties involved and allows them to present their side of the story.”' It then gathers
evidence and analyzes it to determine whether there has been a violation of the
competition law. If it finds that a violation has occurred, it will issue a decision ordering
the parties to cease the illegal conduct and may impose fines. The decisions taken
by the FAS can be appealed to an appellate court. The Russian process is effectively
designed to protect businesses and consumers from unfair competition practices, if
you believe you have been the victim of unfair competition.

The National Competition Law Enforcement Process in India entails the govern-
ment’s involvement in investigating and penalizing companies that engage in anti-
competitive practices.” The process is overseen by the Competition Commission of
India, which is the country’s primary competition authority.” The CCl is empowered
to investigate complaints of anti-competitive behavior and can impose fines on
companies found to be engaging in such behavior. It can also order companies
to cease their anti-competitive practices. In addition to complaints filed with
the CCl, the Indian government may also commence an investigation on its own
initiative. Investigations by the CCl are conducted by a team of investigators, who
gather evidence and interview witnesses. The team then presents its findings to
the CCl, which decides whether or not to take action against the company. If the
CCl finds that a company has engaged in anti-competitive behavior, it can impose
a fine of up to ten percent of the company’s turnover.* Similar to Russia, the CCl’s
decisions can be appealed to the National Company Law Appellate Tribunal.®
The appellate tribunal can confirm, modify, or set aside the decision taken by the
commission.”
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The National Competition Law of China (NCL) was enacted in 2007¥ and came
into effect on August 1, 2008. The NCL is the first comprehensive competition law
in China and prohibits anticompetitive agreements, abuse of market dominance,
and monopolistic practices. It also regulates mergers and acquisitions that may
affect competition in the relevant markets. The National Development and Reform
Commission (NDRC) is the primary antitrust enforcement agency in China.* The State
Administration for Industry and Commerce (SAIC) is another important antitrust
enforcement agency in China.” The two agencies share concurrent jurisdiction
over antitrust matters. The NDRC and the SAIC have been actively enforcing the
NCL since its inception.”” They have imposed heavy fines on companies found to
violate the NCL and have taken various other corrective actions such as ordering
companies to cease their illegal conduct or divest assets or both. The NDRC has
a dedicated Antitrust Enforcement Bureau, which is responsible for investigating
and prosecuting antitrust violations. The SAIC also has an Antitrust Enforcement
Bureau, which is responsible for investigating and prosecuting antitrust violations.
Both agencies have issued numerous decisions against companies found to violate
the NCL.

In South Africa, competition law is primarily enforced by the Competition Com-
mission and Competition Tribunal, which prohibits various forms of anti-competitive
conduct, including price fixing, market division, bid rigging, and abuse of dominant
market position. In addition, the National Competition Law (NCL) is responsible for
investigating and prosecuting cartel conduct.” The NCL is led by the Competition
Commission, which is an independent statutory body responsible for investigating
complaints, conducting hearings, and imposing sanctions.” The NCL process is
enforced by the Competition Tribunal, which hears appeals from decisions made
by the Commission. The NCL has been successful in prosecuting several high-profile
cartel cases in recent years. These cases have involved cartels in a variety of industries,
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including construction, banking, and telecommunications.” The NCL has also been
working to increase its cooperation with competition authorities in other countries,
including the United States and the European Union.

4.1. Enforcement Process during the COVID-19 Pandemic

The BRICS competition law authorities have witnessed the tremendous impact of
the COVID-19 epidemic on all elements of global economic stability, particularly in
emerging nations. Furthermore, the governing bodies of these nations recognize the
critical role of competition policy and enforcement in safeguarding consumer interests,
assisting companies during the COVID-19 pandemic, and successfully managing the
effects of post-pandemic financial problems. In order to increase transparency, the
authorities agreed to join forces in resuming economic sectors and raising awareness
about social and economic challenges. This resulted in the execution of amemorandum
of understanding to affirm their desire to cooperate in these exceptional circumstances
and to exchange intelligence and policies relating to competition enforcement.* It is
noticed that the unforeseen disruptions induced by the COVID-19 calamity, as well
as the measures taken to prevent the pandemic’s spread, have had an impact on the
functioning of various markets.” In the last decade, competition authorities around
the world have had to adjust their enforcement strategies not just to the challenges
of running their businesses but also to the difficulties of enforcing their regulations
in an era of continued economic growth.” As a result, competition regulators have
had to develop new ways of acting and thinking to respond to a variety of difficulties.
Many of these changes have the potential to exacerbate problems that competition
authorities were already dealing with before the pandemic, such as rising market
concentration, the rapid expansion of digital platforms, protectionism, consumer
vulnerability, and the public’s understandable lack of trust in markets.” The BRICS
competition law authorities have also analyzed the differences during COVID-19 and
taken some significant measures to meet these challenges.”
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In Brazil, CADE issued a resolution on April 1,2020, regarding virtual judgment
sessions or “online judgments” during the COVID-19 pandemic, which was subse-
quently approved by the tribunal.” Accordingly, virtual sessions would be conducted
in a virtual format in the case of a “force majeure” circumstance by following an
electronic setup through data security. The arguments would be presented in
oral form by sending media files to the tribunal during a virtual session, and they
would also be made publicly available. The authorities were keenly aware of the
likelihood of critical situations arising, particularly in matters relating to mergers
and combinations. A little later, on April 14,2020, CADE expressed its support to the
International Competition Network (ICN), i.e. the “ICN Steering Group Statement:
Competition during and after the COVID-19 Pandemic.” Additionally, it is noted
that the ICN stressed the accessibility of goods at competitive worth along with
consumer welfare. It also expressed its view that the competitors should engage in
“co-operation” to ensure the optimal availability of resources to the public at large.
The international groups also emphasized the importance of “joint efforts” of all
competition law authorities in order to better deal with the pandemic and other
upcoming issues. Moreover, the ICN focused on competition advocacy so as to raise
awareness among the stakeholders relating to such issues.*

The Government of the Russian Federation has taken all necessary measures to
control the COVID-19 situation and economic growth.’" It monitors all activities of
retail and other competitors to ensure competitive prices in the market. Controlling
the prices of necessary goods, including food, pharmaceuticals, and medical
purposes, is required to be maintained. Since 23 March 2020, the FAS has been
regularly monitoring the supply of necessary foodstuffs, and on 27 March 2020, the
head of FAS highlighted all of the measures taken by the authorities for the food,
medical, and petroleum markets. Additionally, consumers were given the option to
submit complaints about any unfair activity relating to excessive pricing, shortage of
goods, etc. to the central office. The FAS also changed its operational work strategy
during the COVID-19 pandemic by temporarily suspending all appointments and
inspections, except in cases of abuses of law related to the safety of health and
life of citizens. It temporarily postponed all necessary deadlines and considered
the cases relating to anti-monopoly and administrative violations through video
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conferences (i.e. online mode). Furthermore, it designated the COVID-19 pandemic as
a“force majeure” (as per part 5.1 of Art. 3 which allows for procurement due to force
majeure circumstances etc.) and accepted bidding through an electronic platform.
Another major step towards ensuring competition through law enforcement was
the receiving and handling of complaints using online methods (including video
conferencing, drop-in mailbox, working remotely, etc.). To support all of these goals,
a“UNCTAD Webinar”was also organized in June 2020, with the theme“Competition
Policy in Times of COVID-19: Is There a Role for International Cooperation?"*

On April 19, 2020, the CCl in India issued an advisory to bridge the demand
and supply gap during this pandemic. It deemed certain activities as permissible,
including the limited coordination of activities by means of sharing data and time
to ensure the optimal availability of resources. It allowed joint ventures to help the
government in this unprecedented situation and promoted efficiency in production,
distribution, supply, etc. In addition, coordinating certain activities was also restricted
if they could potentially lead to cartels in terms of price, market, quota, etc. The
commission also announced measures for electronic filings under the “Green
Channel,” an automatic approval route for certain combinations. The commission
made it clear that it was actively monitoring the market and related activities to
safeguard consumer interests and create a competitive environment. Furthermore,
section 54 of the Competition Act, 2002 empowered the state to exempt some
categories of businesses under this law. These exemptions are mainly provided when
itis necessary for the public interest and the welfare of the state. It is also noted that
during this pandemic, the Government of India proactively revised the schedule
of the Essential Commodities Act, 1955 to include sanitizers and masks in the list.
This shows the continuous efforts made by the commission and the government to
ensure the availability of goods and services at a competitive price.”

In China, the State Administration for Market Regulation delivered a notification
on antitrust enforcement and highlighted some of its applied inferences, including
the “Sustained Acceptance of Online Merger Matters, “Fast-Track Review,” "Exception
of Certain Supportive Agreements,” “Stepped-Up Enforcement against Antitrust
Violations,” “Efficient Support for Reasonable Competition Evaluation” and “Active
Supervision on Antitrust Acquiescence of Industries” etc. Additionally, it is noticed that
SAMR shall continue its “Online Merger Filings”through online mode, video conference,
call, or by roping mail to the “Anti-Monopoly Bureau.”The SAMR is proactively making
efforts by clearing unconditional merger cases (approximately totaling 71 cases) and
also establishing a “Green Channel” to facilitate work resumption and merger filings.
Furthermore, exceptions to certain agreements for technological advancement,
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increased efficiency, and public welfare are being considered, which are still under
the preview of Article 15 of the AML. The provisional rules on the prohibition against
monopoly agreements provide particular issues that need to be considered when
shaping immunity, including the precise method, consequence, and causation.
Filing complaints about violations of AML were encouraged so that a competitive
environment could be maintained for consumer welfare. In addition, SAMR offered
the option to initiate antitrust investigations for dominance exemptions to both
companies and individuals.**

In South Africa, the National Coronavirus Command Council (NCCC) was empo-
wered to enforce lockdown and ensured compliance with “NCCC” protocols for
optimum use of human resources. When it was seen that the competitors were
increasing the prices of essential goods, including sanitizers and masks, etc., the
Ministry of Trade and Industry confirmed that eleven companies were being
investigated for violations, and those found guilty will face administrative penalties.
The NCC also made special provisions to fulfill the requirements for filing a complaint,
including the“Notice of Motion”and “Affidavit”through the “Consumer and Customer
Protection Regulations” before the tribunal. The respondent was required to answer
within 72 hours, after which the hearing would be initiated through electronic mode
(i.e. video or audio proceedings). The respondent could also file an appeal before
the“Competition Appeal Court,”and the commission, through a consent agreement,
would conclude the final settlement. This consent order would be confirmed by the
tribunal without hearing any evidence.””

5. Why the BRICS Nations Need an Effective Enforcement Mechanism
for the National Competition Law at the Global Level

The BRICS countries need to improve their competition law enforcement
mechanisms in order to effectively compete with developed economies. The bloc
has made great strides in recent years, but there is still room for improvement. By
working together to strengthen their antitrust laws and enforcement, the BRICS
countries can create a level playing field that will benefit businesses and consumers
alike. There is no question that these economies have been increasingly importantin
the global economy over the past decade. This has been accompanied by a growing
need for better competition law enforcement mechanisms within the bloc. However,

Herbert Smith Free Hills. (2020, April 23). China’s SAMR Continues Focus on Pharma Sector amid Cov-
id-19 Outbreak Fining API Distributors over RMB 300m for Abuse of Dominance. https://www.herbert-
smithfreehills.com/notes/crt/2020-04/chinas-samr-continues-focus-on-pharma-sector-amid-covid-
19-outbreak-fining-api-distributors-over-rmb300m-for-abuse-of-dominance

Muller, J., & Lodolo, G. (2020, April 7). South Africa Competition Tribunal: Regulations Published to Expe-
dite COVID-19 Excessive and Unfair Pricing Complaint Referrals. African Antitrust & Competition Law.
https://africanantitrust.com/2020/04/07/south-africa-competition-tribunal-regulations-published-
to-expedite-covid-19-excessive-and-unfair-pricing-complaint-referrals/
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the existing mechanisms are not adequate to deal with the challenges posed by the
increasing economic integration of the BRICS economies.

While the establishment of a supranational competition authority would be
a major step forward, it is not the only measure that needs to be taken. The national
competition authorities of the BRICS countries also need to be strengthened. This
can be done by providing them with greater resources and independence and
by ensuring that they are properly coordinated with each other. It is evidenced
that these nations have been working together since 2006 to promote economic
growth and development. One area where the group has been seeking to improve
cooperation is in the enforcement of competition law. The benefits of improved
competition law enforcement are clear. Stronger enforcement helps to level the
playing field for businesses, ensuring that fair competition can flourish and that
consumers can enjoy the benefits of lower prices and greater choice.

Several challenges need to be addressed in order to improve the competition law
enforcement process within the BRICS nations. These include ensuring that national
competition authorities have the necessary resources and powers to effectively
investigate and prosecute antitrust cases; addressing cross-border issues, such as
how to deal with companies that operate in multiple BRICS countries; encouraging
greater cooperation between national competition authorities, including sharing
information and best practices; and raising awareness of competition law among
businesses and consumers. Although this group has made some progress in
addressing these challenges, more needs to be done. By working together, this group
of countries can create a stronger framework for enforcing competition law. A key
focus has been on creating better coordination between the national competition
authorities (NCAs) of the member countries.

One way to improve coordination is to develop a more formalized system for
information sharing and cooperation. The BRICS bloc has been working on a Memo-
randum of Understanding that would set out rules and procedures for NCAs to
follow when cooperating. The MoU is still in the draft stage, but it is hoped that it
will be finalized and signed by all member countries soon. Another way to improve
competition law enforcement in the BRICS bloc is to establish a joint task force or
working group that would work on specific cases or investigations. This would allow
member countries to pool resources and expertise and to better target companies
that are harming competition in the bloc. The BRICS bloc has made some progress on
all of these fronts; nevertheless, more needs to be done to truly improve competition
law enforcement in the bloc. The most obvious way to improve competition law
enforcement in the BRICS context is to establish a dedicated supranational competition
authority. Such an authority would have the necessary expertise and resources to
effectively investigate and prosecute antitrust violations. It would also be able to
provide much-needed guidance on how best to apply competition law principles in
a cross-border context.
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Conclusion and Suggestions

The BRICS countries are experiencing rapid economic growth, and it is predicted
that by 2050 they will hold a dominant position at the global level. It exposes that it
is continuously making efforts to create a healthy competitive environment by taking
innovative measures during critical times. During the COVID-19 pandemic, this group
initiated advanced measures including “online judgment sessions,” “force majeure
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provisions,”“joint efforts,” “green channel,”“sustained acceptance of online merger
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matters,"“fast-track review, “exception of certain supportive agreements,"“stepped-
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up enforcement against antitrust violations,” “efficient support for reasonable
competition evaluation,”“active supervision on antitrust acquiescence of industries,”
and“online merger filings. This shows the swift transformation of their enforcement
mechanisms onto digital platforms.

On the other hand, it is also found that due to rapid e-commerce growth,
the market size, consumer demand, and competition have likewise significantly
increased, thereby inviting many issues that are of serious concern to stakeholders,
particularly regarding Al, cryptocurrency, data protection, and BRICS expansion,
along with many others. In addition, while the expansion of BRICS seems beneficial
for their economies, it also raises some serious questions, such as how to measure the
size of the market on the digital platforms, how to ensure data safety, how to identify
factors to determine dominance at the global level, how to develop an institutional
framework and enforcement mechanism at their respective jurisdiction, and many
more. The work is currently in its developmental stage, yet there is neither any fully
developed institutional framework nor any common legislation to deal with these
issues at the international level.

This study reveals that the antitrust laws and law enforcement processes in the
BRICS nations are either not fully developed or are ineffective and require various
changes to be able to meet upcoming issues, especially relating to the digital market.
It is found that currently there is no uniform legislation or common law that could
deal with such problems at the international level. The respective economies are
making efforts and working hard to introduce some changes in their existing laws,
but they are still in the progressive stages and are not yet concluded. Hence, in
order to address these issues of the competitive market, the BRICS nations need to
work jointly on establishing an effective enforcement mechanism. In this regard,
the author proposes some recommendations for policy formulation and future
implementations as outlined below.

1. Need to Develop a Common Competition Law and Policy at the Global Level:
Given the rapid growth of the market and expansion of this group, there should
be a common, standardized legislation and common policies akin to those of the
World Trade Organization at the universal level so as to improve the effectiveness
of the enforcement process.

2.Body of Experts: It is also noticed that the establishment of such a common law
requires a body of experts, including specialists in international law and technology.
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The reason for having an expert in international law is to properly examine and assess
the application and execution of the intended laws, whereas having expertise in
technology is essential to ensure that the measures proposed are adequate to meet
the current challenges relating to the digital market.

3. Law Negotiation: Before finalizing the law, the lawmaker should ensure rational
participation and equal opportunities for each economy at the initial stage, as each
state has its domestic law, policies, and enforcement system, regardless of whether it
is a developing or developed country. This shall ensure the fairness and effectiveness
of that law.

4. Need to Execute a Bilateral Treaty: The nature of legal documents also plays
a significant role in determining the liability and accountability of any party.
Therefore, the BRICS member states should formulate a common framework for
a “Bilateral Treaty” rather than focus solely on the execution of an agreement only.
This shall enhance the responsibility and accountability of each member state.

5. Dispute Settlement Mechanism: A “dispute settlement mechanism” and an
“alternative dispute resolution system”should be established for the respective member
states and legal entities on a digital platform. This should be established at both national
and international levels. In addition, the consumers should be afforded the means and
options of communicating with the authority at minimum cost and time.

6. Consumer Privacy: The lawmaker should develop an innovative mechanism
and include“some specific clause”for the competitors to abide by when they interact
with consumers to ensure the privacy of their information. In addition, if they circulate
such information further without the consumer’s consent then they should be liable
accordingly. In short, the strict liability of the competitors should be established.

7. Time-Bound Enforcement Process: The BRICS group should ensure a time-
bound enforcement process for improving the efficiency and compliance of law at
the global level.

8. Autonomy of the Competition Law Authority: This authority must not be dependent
upon the internal or external bodies or agencies for any financial support.

9. Overburdened Workload: It is also observed that the authorities are often
overburdened. Hence, an “online dispute settlement mechanism” along with
appropriate staff members should be developed.

10. Appropriate Amendments or Modifications of Law: There is no doubt that many
countries are already proactively making efforts to deal with all such upcoming issues;
however, these efforts have either failed or proved ineffective in covering certain
major areas, due to which their overall effectiveness could not be enhanced. Like in
India, the Competition Amendment Bill of 2022 has addressed various points, but
even so, regulations relating to Al and data protection have still not been effectively
addressed.” Thus, regular and timely amendments and modifications to the law
should be an essential provision incorporated in the standardized framework.

% Dhiretal., 2022.
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11. Blockchain Technology Challenges: The author also noted that the BRICS
nations have not fully developed the systems necessary to deal with cryptocurrency
and are still in the working stage and unregulated. For example, even in India, the
Competition Amendment Bill of 2022 does not cover the nature and status of
participants in blockchain technology, and this technology remains unregulated.
In addition, it is not clear whether the investors’ participation in this technology
constitutes an agreement or whether these participants are covered under the
definitions of “person”and “enterprise”. How then, can we measure the relevance of
the market with special reference to cryptocurrency? Many such issues remain to be
answered by the competent authority in order to ensure the effective enforcement
of competition law in India.

In the end, the BRICS nations have a joint responsibility to develop a common
and effective competition law enforcement mechanism at the global level, and the
governments of these countries should start by incorporating the necessary changes
into their existing laws to meet upcoming issues.
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Abstract. Approximately two-thirds of the world’s nations employ some form
of lay participation in both criminal and civil proceedings, such as the use of juries,
lay judges, jurors, lay magistrates, and members of lay courts, as well as other lay
personnel. This paper examines the evolution and practice of lay participation in
China and Russia, which were specifically chosen for this study of lay participation
in justice since they share a common socialist past that influenced both their justice
systems in the 20th century. The study employed a range of comparative legal
methods, namely the micro-comparison, synchronous, and diachronic methods. The
problem-chronological method was used to investigate the essential features of lay
representation in civil and criminal proceedings, which helped determine the place
and role of this social practice in the judicial system. The formal legal method was
applied to analyze and interpret the legal norms that transformed and modernized
the institution of people’s participation in justice. Historically, both China and Russia
have adopted various forms of lay participation, from non-professional people’s
courts to state courts with lay assessors. In China, the models of people’s participation
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in justice have evolved in tandem with changes in the legal system. For instance,
traditional China preferred to resolve most civil disputes within local communities in
accordance with the regional traditions and status-oriented norms of behavior. The
People’s Republic of China has adopted the Soviet model of justice featuring people’s
assessors. In modern China, the socialist legal tradition coexists with other traditions,
giving rise to a hybrid model of people’s assessors characterized by specific Chinese
features. In Russia, unlike China, completely non-professional courts existed only for
a specific period of the Old Russian state, gradually giving way to state courts with
lay participation. The Russian institution of lay participation in justice has a chrono-
discrete nature, i.e. it is characterized by periodic changes from the quasi-Schoéffen to
the Schoffen model, from the Schéffen model to jury trials, and vice versa. However,
there were periods in Russian history during which the Schéffen model coexisted with
jury trials, mainly in the last quarter of the 19th century and in the 20" century.

Keywords: Russia; China; justice; lay/people’s participation; lay/people’s assessors;
jurors; Schoffen court.
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Introduction

Lay participation in justice can take two main forms: people’s courts and state
courts with lay assessors.

People’s courts operate on the basis of customary law, i.e. customs and traditions.
Although this is the oldest form of lay participation, originating in the pre-state
period, it is still used in many countries that have recognized customary law as well
as state legislation. For example, the Russian Empire of the 19th century had not only
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official courts but also traditional courts of the indigenous peoples of Siberia and
volost courts for state peasants that resolved family and property disputes or minor
offenses based on their customs. Today, traditional courts of customary law are still
common for some African countries. Despite their colonial past, these countries are
currently implementing either a policy of agglomeration, with its disorderly mix of
various types of legal systems, or a policy of unification, which aims to incorporate
customary law into official law. Another example could be a legal “renaissance” of
traditional courts such as those that existed in Kazakhstan known as the Councils
of Biys.'

The second form of lay participation in justice encompasses official courts
comprised of professional judges and lay assessors. This form is characterized by
two main models, namely jury courts and courts of lay assessors (Schoffen). The
fundamental difference between the two is that a jury determines questions of fact
and delivers its verdict separately from the professional judge, who subsequently
answers questions of law based on the jury verdict, while a court of lay assessors
functions as a single judicial board that is comprised of a judge and assessors who
make joint decisions on points of fact and law.?

Understanding the processes influencing on the sociocultural characteristics of
China and Russia in the prism of their interrelations is very important, taking into
account contradiction between the paradigms of state and legal development of
these countries. China is one of the oldest civilizations, characterized by sustained
cultural traditions and turning to partial modernization through the reception of
foreign experience. Russia is a civilization with numerous historic transformations
that are accompanied by a complete rejection of previous experience and legal
institutions. In the process of the state transformation in the beginning of 1990s
a new national identity and sovereignty were searched for, many legal institutions
of the Soviet period were completely lost, including those that demonstrated their
effectiveness. In this realm the Chinese experience would be useful for an effective
model of public participation in justice, contoured in the Article 32 of the Constitution
of the Russian Federation.

1. People’s Participation in Justice: Chinese Experience
1.1. Justice Administration in Traditional China

The Chinese institution of lay participation in justice originated in the 3 century
BC and became common practice by the beginning of the Song Dynasty (960-

' Bakirova, A.M. (2019). The Role of Councils of Elders and Councils of Biys in the Justice System of the

Russian Federation and the Republic of Kazakhstan. In Constitution and Social Progress. Second Proko-
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Kant Baltic Federal University Publishing House. (In Russian)
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1279).> The legal system of traditional China was based on Confucianism, which
was designed to protect a strict hierarchy in society. The state was responsible for
maintaining public order and, therefore, it focused primarily on criminal cases, or
“questions of punishments” (xingshi fI1ZE), while civil disputes were considered
“insignificant matters” (xishi #855)* and had to be resolved by the family, as well as
the clan and various public self-governing bodies. According to Confucian scholars,
an ideal state differed from barbarian societies in that it had social harmony, and
consequently, no reasons for any conflict or litigation. If disputes arose, however,
they had to be settled by the people, and only when public institutions failed could
the state assume the function of an arbitrator. For example, the “Laws of the Great
Ming Dynasty” (14" century) established that civil lawsuits between individuals
could be brought to court only after they had been considered by public bodies’
acting as courts of first instance.

Traditional China had several forms of lay participation in justice, each with
a number of managerial and judicial powers delegated to them by the authorities.
The most notable were village elders “gilao” (Z%) and village policemen “tibao” (12
&%) who were elected by local people from the most respected members of their clan.
Special recognition was given to those who had an academic degree of xiucai (F7)
awarded on the basis of unified state examinations and were deservedly considered
part of a privileged learned class of the shenshi (#481). Enjoying great authority,
comparable with that of local officials, the shenshi helped their fellow villagers draw
up various kinds of legal documents and defended them in courts as “lawyers”. They
often ended up working as court secretaries, clerks, or holders of other similar jobs
in state institutions. A district judge could appoint a village police officer to act as an
agent between the local administration and public self-governing bodies. Reporting
directly to the judge, this police officer would represent the interests of the state in the
village without receiving any payment for these services. The main duties of this police
officer, in addition to protecting public order, would be to detain suspicious persons,
make inquiries into suspicious deaths, search for suspects or defendants and bring
them to court, and enforce debt payment by placing debtors in custody if necessary.
Additionally, a xiangbao (&), who was elected by the community and then approved
by the local judge, was also involved in special instances, for example, in searching for
people and bringing them to the judge. A xiangbao could be responsible for up to
two dozen settlements, in which he also handled civil claims or collected materials on
both civil and criminal cases on behalf of the judge. If the materials showed that a civil

Clark, H.R. (2002). Community, Trade, and Networks: Southern Fujian Province from the Third to the Thir-
teenth Century (p. 3). Cambridge University Press.

Bernhardt, K. & Huang, P.C.C. (1994). Chapter One: Civil Law in Qing and Republican China: The Issues.
In Civil Law in Qing and Republican China (pp. 1-12). Stanford University Press.

Chan, P.C-H. (2012). The Enigma of Civil Justice in Imperial China: A Legal Historical Enquiry. Maastricht
Journal of European and Comparative Law, 2(19), 318-332.
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claim had not been considered by any of the public officials vested with the requisite
power, the judge could decide to suspend the proceedings of the case.’

Despite numerous cases of abuse perpetrated by these persons in the exercise
of their judicial and police powers, local people, especially villagers and merchants,
preferred not to turn to yamen (#&9).” Instead, they preferred to resolve their disputes
through their local institutions of people’s justice, including family clans or merchant
associations, based on the principles of business trade, charters of trade guilds,
corporate codes of merchants, or local customs. Ordinary people considered these
customs to be fairer than court decisions since the judges often handled civil cases
on the basis of a legal doctrine of “human compassion”. This doctrine arose from
the basic Confucian principle of “ren” ({Z meaning benevolence or humaneness),
which prescribed taking the side of those in a difficult financial situation. Under this
doctrine, the judges often sided with the debtor and, at best, only partially satisfied
property claims, even if the defendant’s fault was obvious and the creditor’s claims
were fully justified.®

1.2. The Institution of Lay Assessors in the People’s Republic of China

The main form of people’s justice in modern China is the institution of lay
assessors, which was borrowed by the Chinese communists from the Soviet Union’
and tested in the Chinese Soviet Republic (1931-1934) and in a number of Soviet
regions of China during the Second Sino-Japanese War (1937-1945). In asserting
the need for such an institution, the Chinese officials often refer to Ma Xiwu (1899-
1962), chairman of the Supreme Court’s branch in one of those regions, who said
that “<...> the introduction of courts with people’s assessors can not only attract
the masses to participate in national governance, but also increase the people’s
sense of community and political responsibility, which will place court proceedings
under the supervision of the people!"® Ma Xiwu’s efforts to implement the principles
of “people’s justice under the leadership of the Communist Party of China” were
supported by Mao Zedong, who then used those principles to create the judicial
system of socialist China. In a similar vein, the scientific and political circles of modern

Danshin, A.V. (2017). The State and Social Mediation in Traditional China. Bulletin of Kemerovo State
University, 3(3), 74. (In Russian).
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China often discuss the need to develop “Ma Xiwu's Way of Judging” (maxiwushenpan
fangshi, B8 E#7530), which is based on the people’s idea of honesty and justice.
For example, an article posted on the website of the Supreme People’s Court of
the People’s Republic of China describes the system of people’s assessors as
a“manifestation of justice for the people!™

After the formation of the People’s Republic of China (PRC) in 1949, the Second
All-China Conference of Justice Workers (1953) emphasized “an urgent need for
a gradual introduction of permanent elected lay assessors to have equal rights with
judges."” This was partially enshrined in the first Constitution of the PRC (1954), in
which Article 75 stated that“by law, people’s courts considered cases using a system
of people’s assessors.”” The day after the Constitution came into force, a law was
passed on the organization of people’s courts that mandated the participation of
lay assessors in courts of first instance in all cases, except for “simple civil and minor
criminal cases” (Arts. 8 and 9)." Although the law did not specify that lay assessors
were to have equal rights with judges during a trial, such was the assumption
arising from both the spirit of the Constitution and the practice of the “democratic
dictatorship of the people,” which was being implemented in all spheres of socialist
society. The widespread participation of lay assessors in the PRC’s judicial system
was interrupted by the Great Proletarian Cultural Revolution (1966-1976) which
destroyed all democratic judiciary institutions, including the publicity of trials, the
right to defense, equality of all nations and nationalities in court, etc. The institution
of people’s assessors was replaced by “courts of the masses,” with thousands of
spectators participating in “citation proceedings,’ where court decisions were based
on excerpts from the works by Mao Zedong, rather than on law.”

The institution of people’s assessors was restored in the “Law of the People’s
Republic of China on the Organization of People’s Courts,”which was adopted in 1979
and is currently still in force. According to Article 38 of its first edition, citizens of the
PRC who have reached the age of 23 can be elected as people’s assessors who are
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This was a development of the collegiate court, which had already been tested in China,
where a panel consisting of two non-professional judges (people’s assessors) and
a professional judge decided on questions of both fact (quaestio facti) and law (quaestio
juris). Although the 1978 Constitution, which was in force at that time, had no mention
of people’s assessors, a possibility of involving them in the administration of justice
arose from Article 41, which established that “representatives of the masses participate
as experts in the administration of justice” and also that they “should be involved in
the judicial process for discussion and proposals.”” The currently effective Constitution
of the PRC adopted in 1982 has no mention of people’s assessors either, but it does
state that “the organization of people’s courts is provided for by law” (Art. 129).” This
reference pertains to the “Law of the People’s Republic of China on the Organization
of People’s Courts,” which mandates the institution of people’s assessors.

An important stage in the development of the institution of people’s assessors
was outlined in the “Five-Year Plan for Reforming the People’s Courts in 1999-2003"
published by the Supreme People’s Court of the PRCin 1999. It resulted in the “Decision
of the Standing Committee of the National People’s Congress on Improving the System
of People’s Assessors’, whose preamble stated that it was adopted“in order to ensure
the participation of citizens in trials"”” This document launched pilot programs in
dozens of Chinese cities and provinces which revealed the need for certain adjustments
to the institution of people’s assessors. In particular, questions were raised about
changing the age and educational qualifications, as well as the selection procedure,
the number of people’s assessors, and other aspects. The greatest debate, however,
was over the choice between two options for the future. One approach would be to
further develop a well-established system of the collegiate court, in which judges and
people’s assessors would have equal rights, including in matters of decision-making
or sentencing. Alternatively, an institution of jurors could be introduced, where jurors
worked independently from judges and passed their verdict only on questions of fact
(offense) or guilt. Although the document above only provided for the first option,
the latter has been widely used in the modern world.

The results of those discussions were reflected in the “Law of the People’s Republic
of China on People’s Assessors”* adopted by the Standing Committee of the National
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Constitution of the People’s Republic of China (adopted at the Fifth Session of the Fifth National Peo-
ple’s Congress on December 4, 1982, and promulgated and implemented by the announcement of
the National People’s Congress on December 4, 1982). http://www.gov.cn/guoqing/2018-03/22/
content_5276318.htm. (In Chinese).

Decision of the Standing Committee of the National People’s Congress on Improving the People’s
Assessors System (adopted at the Eleventh Meeting of the Standing Committee of the Tenth Nation-
al People’s Congress on August 28, 2004). http://www.npc.gov.cn/zgrdw/npc/Ifzt/rlyw/2017-12/13/
content_2033668.htm. (In Chinese).

People’s Assessment Law of the People’s Republic of China (The Second Meeting of the Standing
Committee of the 13" National People’s Congress on April 27, 2018). https:/ru.chinajusticeobserver.
com/law/x/peoples-assessor-law-20180407/chn. (In Chinese).
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People’s Congress on April 27, 2018. According to Article 2 of this law, it was not only
aright but also a duty of Chinese citizens to participate in court proceedings as people’s
assessors. Article 15 mandated that a collegiate court with people’s assessors consider
all criminal, civil, or administrative cases that are complex in nature and of great social
importance, attract wide public attention, and affect group or public interests, as well
as other cases“requiring the participation of people’s assessors in the trial”in courts of
first instance. Additionally, the courts of first instance may involve people’s assessors,
which are often referred to in China as “judges without a robe”, in any other cases
should this be desired by the defendant in a criminal case, the plaintiff or defendant
in a civil case, or the plaintiff in an administrative case (Art. 17). Candidates serving
as people’s assessors must meet the following requirements: be Chinese citizens,
abide by the Constitution and laws of the People’s Republic of China, have high
moral standards, be physically able to perform their duties, have at least secondary
(previously, higher) education, and be at least 28 years old (Art. 5). Candidates ineligible
to serve as people’s assessors are members of the Standing Committee of the National
People’s Congress, court staff, prosecutors, employees of national security agencies,
lawyers, and notaries (including former lawyers and notaries who were banned from
practice), as well as “other persons who are not suitable for performing the functions
of people’s assessors by virtue of their duties!” In addition, bad debtors, ex-offenders,
those who were removed from civil service, or those who committed serious violations
of the law and discipline that could undermine confidence in the judicial system, etc.
are also ineligible (Arts. 6 and 7).

People’s assessors are selected in a multi-stage process. First, candidates are
randomly selected from among the permanent residents in their area by local justice
bodies together with basic people’s courts and public security services. The number
of these candidates should be at least five times as many as the required number of
assessors. Another group of candidates is made up of those citizens who have personally
applied or have been recommended by public associations or urban (rural) committees.
Their number should be within one-fifth of the total number of candidates. All of the
candidates are required to take a special qualifying examination. Based on its results,
a register is compiled from which people’s assessors are selected by lot. Their number
must be at least three times the number of judges in a court. The lists of selected
persons are sent to the standing committees of local people’s congresses, which then
officially appoint them as people’s assessors (Arts. 8-11). For a particular case, people’s
assessors are randomly selected from the list of those appointed by local authorities
(Art. 19). According to the provisions of the Supreme People’s Court adopted in 2019,
when experts with special knowledge are required to participate in court proceedings,
they can be randomly selected from a separate list of people’s assessors with such
knowledge. One assessor may participate in a maximum of thirty cases per year.”'

*'Interpretation of the Supreme People’s Court on Several Issues concerning the Application of the

“People’s Assessors Law of the People’s Republic of China” https://www.court.gov.cn/zixun-xiangq-
ing-154792.html. (In Chinese).
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People’s assessors are elected for five years without the right to be re-elected
(Art. 13). During this term, they undergo special training “as necessary”and those who
have special achievements in judicial work are recommended for various rewards
(Arts. 25-26). Furthermore, people’s assessors retain all social benefits associated
with their primary employment and are provided with subsidies to cover transport,
food, and other expenses incurred by them in connection with their work in courts.
Safety is also guaranteed to them and their close relatives (Arts. 28-31).

The most notable innovation in the current law on people’s assessors is that
it establishes two types of collegiate courts in the judicial system of the PRC: one
consisting of one judge and two assessors and the other consisting of three judges
and four assessors (Art. 14). This innovation is referred to as a “specific feature of the
Chinese system of people’s assessors”” in the official document of the PRC Supreme
People’s Court entitled the “Chinese Practice of the System of People’s Assessors”
adopted in October 2022. First, the two types of collegiate courts differ in their
size (three people and seven people, respectively). Second, only a panel of seven
people can consider criminal cases with a punishment of more than ten years, life
imprisonment, or the death penalty, as well as civil and administrative cases with
large social consequences, such as those involving land requisition and demolition
of buildings, environmental safety, food and drug safety, etc. (Art. 16). However,
the main difference lies in the scope of the powers of people’s assessors in these
collegiate courts.

In a three-member panel, people’s assessors have equal rights with the judge.
This means that they can freely express their opinion and vote on matters of both
fact and law. In a seven-member panel, people’s assessors can speak freely on any
issues, but they can vote only on matters of fact, being excluded from decision-
making or sentencing (Arts. 21-23).

Thus, the “distinctive specific feature” of the Chinese legal system is that in
addition to having preserved and improved the system of people’s assessors
borrowed from the Soviet Union, which modern Russia has abandoned, China
has also incorporated an element of the institution of jurors that is widespread
throughout the world, wherein people’s representatives can only pass a verdict of
guilt orinnocence. However, since they pass such verdicts together with professional
judges, rather than separately, this practice cannot be considered a real “trial by jury.”
Itis interesting to note that a fairly harmonious combination of “trial by jury”and “trial
by Schoffen” was practiced in pre-revolutionary Russia during the counter-reforms
of the judicial system of the 19" century, when “both models of lay participation
in justice co-existed but only in criminal trials"”? In China, however, the people’s

Chinese Practice of the People’s Assessors System: Authoritative Release-Supreme People’s Court of the
People’s Republic of China. https://www.court.gov.cn/fabu-xiangqging-374801.html. (In Chinese).

Gavrilova, A. (2023). People’s Participation in Justice in Modern Slavic States. Bulletin of Kemerovo
State University, 7(1), 74. (In Russian).
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representatives considered not only criminal but also administrative and civil cases.
The existence of two main forms of lay representation in the legal system of one
country makes this system quite unique among modern states. China is currently
“testing” this system for its viability, and it has already shown some positive results. In
particular, the quality of court work has improved as a result of raising the minimum
age of people’s assessors from 23 to 28, as well as a continuous development of
their qualifications and the provision of regular moral rewards. The social strata
of “judges without a robe” have significantly expanded as a result of lowering the
educational qualification from a higher degree to general secondary schooling,
as well as providing people’s assessors with financial support. There are currently
53.9% of men and 46.1% of women among people’s assessors, with 88.3% of them
having a secondary education or higher degree. In terms of employment, 41.7% of
them work at enterprises and institutions, 36.4% are engaged in local governments
and public organizations, and 21.9% are peasants or self-employed.” In the last ten
years, the number of lay assessors in China has tripled, reaching more than 327,000
as of March 2023.” In 2018-2022, China’s collegiate courts considered about 8.79
million civil cases, 780,000 administrative, and 2.15 million criminal ones, with more
than 23,000 cases considered by seven-member panels. According to these statistics,
over the past five years, Chinese courts with people’s assessors have considered
four times more civil cases than criminal ones, which is one of the most important
achievements of the ongoing reform of this institution.”

China is currently searching for an optimal system of people’s assessors while
reforming its entire judicial system. Recently, at the 20" National Congress of the
Communist Party of China, President Xi Jinping emphasized that while inheriting
“the best achievements of traditional Chinese legal culture,”it is also necessary to
“create, at an accelerated pace, a fair, highly effective and authoritative socialist
judicial system’, since “fair justice is the last line of defense that ensures social equality

n27

and justice!

* Chinese Practice of the People’s Assessors System: Authoritative Release-Supreme People’s Court
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2. Lay Participation in Justice: Russian Experience

2.1. Justice Administration in Pre-Revolutionary Russia

The history of lay participation in justice can be traced back to the pre-state tribal
system, when justice was administered by the elders of a clan or a tribe. As statehood
was established in Rus), those functions were delegated to the prince and other
privileged people. However, since the Old Russian state was an early feudal monarchy
with remnants of the tribal system, it preserved such forms of lay participation as
veche (a popular assembly in Ancient Rus’) and verv (a community in Ancient Rus’).
Yet, veche, which was represented by people, acted as a court only in high-profile
cases (involving high-ranking officials, etc.), while verv, which was represented by
an elder or a council of elders, considered only low-profile cases (e.g., land disputes
in the community), increasingly giving way to the administrative court.

As the Muscovite state became centralized, it unified its judicial policy and made
justice an exclusive function of the state. However, lay participation in justice was
maintained at the local court level. For example, Article 38 of the Sudebnik (code of law)
of 1497 forbade governors from administering justice without the zemstvo headman
or best people elected by the community. After the guba and zemstvo reforms, justice
was administered with the participation of so-called “cross kissers,"headmen and best
members of the community who swore an oath by kissing the cross. They actually
performed the functions of lay assessors, and their presence, in addition to the officials
appointed by the tsar, was mandated by the Sudebnik of 1550.

During the judicial reforms of Peter I, who, in fact, began to form the judicial
branch of power, the court gradually became professionalized. This partly reduced
the importance of people’s participation in justice, which was still practiced in class
courts. For example, the city magistrate courts of 1723-1724 included burgomasters
(literally, “master of the town”) and local councilors elected by the community. City
magistrates served as courts for city dwellers, while military courts, or Kriegsrechts,
were based on lay participation, predominantly from the military.

In 1775, Catherine Il adopted the “Statute on Provincial Administration in the
All-Russian Empire” (hereinafter, the Statute), one of the fundamental laws that
institutionalized the collegiality of courts represented by professional judges and
lay assessors. According to the Statute, the number of assessors depended on the
court instance (first or second) and class affiliation. In particular, Chapter 14 of the
Statute stipulated that two chairmen and ten assessors sit in the upper zemstvo court,
distributed evenly to consider criminal and civil cases. Assessors were elected every
three years by the uyezd assemblies of nobility from the nobles who permanently
resided, or were on permanent service, in the uyezd. Similarly, the noble court of first
instance, or the uyezd court, also consisted of a permanent judge and two assessors
elected by the assemblies of nobility.

Chapters 20 and 22 of the Statute established the election of local councilors
and assessors every three years to represent the urban community (comprising
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lower middle class and merchants) in city magistrates’ courts (four councilors) and
provincial magistrates’ courts (totaling six assessors, three for the civil department
and three for the criminal department).

According to Chapters 23 and 24 of the Statute, assessors for the upper courts (ten
assessors, five for civil and five for criminal cases) and lower courts (eight assessors,
including two for the lower zemstvo court and two for the orphan’s court) for state
peasants (as well as economic, palace, and possession peasants) were elected from
impeccable representatives of the community subject to the respective courts, from
nobles or learned people, from officials, or raznochintsy (intellectuals not belonging
to the nobility).

Although the judicial model established by Catherine Il was class-based, it was
similar to the German mixed model of justice which, in some German lands, was
represented by a single panel of crown judges and several assessors. Catherine’s
judicial system, with some changes introduced by Paul | and Alexander |, survived
until the reforms of Alexander II.

The Judicial Statutes of 1864 advanced the judiciary and legal proceedings
and introduced a new model of lay participation in justice. In particular, they
replaced Catherine’s courts of lay assessors with jurors. Most importantly, unlike
his predecessors (Peter | and Catherine Il), who had made the first attempts to
separate the court from the administrative power, Alexander Il actually managed
to fully implement this principle by declaring judicial independence. We agree
with N. Efremova that“in the absence of a formal constitution, the Judicial Statutes
constituted the foundations of the judiciary in Russia, albeit without officially
recognizing the separation of powers, having taken the first practical step towards
a constitutional monarchy."”

The election of jurors was no longer class-based; instead, they were elected from
local residents of all classes aged 25 to 70 who had permanently resided in one uyezd
for at least two years.

Unlike the former courts, which administered justice in both criminal and civil
cases, jurors were now restricted to only considering criminal cases, particularly
those involving the deprivation or restriction of rights along with determining the
main punishment (e.g., hard labor, prison camp, etc.), which was assessed based on
the gravity of the criminal act.

However, acquittals in political cases, which fell into the category of especially
serious criminal cases, coupled with the unstable political situation, eventually
led to counter-reforms that withdrew many of the democratic principles of the
Judicial Statutes. One of them, the law “On the Jurisdiction of the Proceedings on
Crimes against the State” of 9 May 1878, transferred the jurisdiction of authority

*®  Efremova, N.N. (2019). Constitutional Foundations of the Judiciary in the Russian Federation as a Fac-

tor in the Progress of the Domestic Organization of Justice. In Constitution and Social Progress. Second
Prokopiev Readings: Proceedings of the International Scientific and Practical Conference (p. 33). Imman-
uel Kant Baltic Federal University Publishing House. (In Russian)
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over criminal cases involving the opposition to official power or other criminal acts
against the interests of the monarchical regime from the jurisdiction of district courts
that used jurors to that of judicial chambers.” According to A.F. Koni, since judicial
chambers included representatives of certain classes, Russia returned to the model
of German Schoffen courts, with the only difference being that their scope of cases
was significantly expanded.”

The administration of justice with the participation of jurors in pre-revolutionary
Russia was primarily based on the classical model of a jury trial.*' Jury trials were
conducted in district courts, which were the courts of first instance in a particular
district of the judicial area. They were not held in courts of appeal. Jurors were
selected from the list by lot, and it was their duty to serve on the jury.

During the preparation for a trial, the jurors could be challenged “without any
explanation.” Both the prosecution and the defense had the right to challenge, and
they could file up to six challenges each. At the beginning of a trial, the jury was
composed of twelve jurors and two alternates.

The jurors sat separately from the crown judges, but they had a right to examine
physical evidence and ask questions through the presiding judge regarding all the
circumstances of the case. The law banned jurors from leaving the courtroom and
collecting information on the case independently outside the court session.

The jurors were entitled to deliberate and vote in private, separately from the
professional judges, under the guidance of a jury foreman. Before moving to the
deliberation room, they received instructions from the presiding judge on the
essential circumstances of the case and its legal grounds. The jurors answered
questions of fact that had to be reflected in the jury’s verdict, for example: Has
a crime been committed? Is the defendant guilty? Did the defendant act with intent?
If not, do they deserve leniency?

There was no rule that obliged the jury to reach a unanimous decision.
Disagreements were resolved by a majority of votes, and when the votes were
equally divided, a decision was made in favor of the defendant.

If the jury passed a verdict of not guilty, the presiding judge immediately declared
the defendant free from trial. In case of a guilty verdict, the court pronounced
a judgment after hearing the prosecutor’s conclusion regarding the punishment,
the civil plaintiff’s demands, and the defense lawyer’s petition for mitigation of
punishment, while also taking into account the jury’s opinion on leniency. However,
if the crown court (which comprised three professional judges) unanimously

* Nemytina, M.V. (1999). Courts in Russia: Second Half of 19" Early 20" Centuries (p. 85). Diss. (In Russian).

Koni, A. (1894). Introductory and final reports on the jury trial and on the trial with class representa-
tives under the leadership of the Meeting of Senior Chairmen and Prosecutors of the Judicial Cham-
bers on December 29-31, 1894. Journal of the Ministry of Justice, 4, 38. (In Russian).

Nasonov, S.A. (2015). European models of the proceedings in the trial by jury:Trial by jury in Georgia (com-
parative legal studies). Journal of Foreign Legislation and Comparative Law, 6(55), 164. (In Russian).
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recognized that the jury convicted an innocent person, they decided that the case
be presented to a new jury, the decision of which was to be final.

The Statute of Criminal Proceedings of 1864 did not provide for an appeal against
a sentence based on the jury verdict. Only a cassation appeal was allowed if there
was a clear violation of the law or its misinterpretation, as well as a violation of the
legal procedure or the authority’s frame of competence.

2.2. The Soviet System of Justice

The Soviet system of justice was formed within the Leninist concept of the prole-
tarian people’s court, which involved the participation of all workers in the admi-
nistration of justice, even those without a complete general education, let alone
alaw degree.

The Marxist-Leninist concept aimed to de-ideologize the bourgeois element in
the justice system, thereby rejecting the pre-revolutionary judicial system, including
jury trials. These changes were reflected in Decrees on the Court No. 1, 2 and 3 which
introduced the people’s court and institutionalized lay assessors.

While the new system of justice was being established, the Soviet regime used
some elements of the former model of people’s participation. For example, Decree
on the Court No. 2 of February 15, 1918, stipulated that decisions on criminal cases
be made by a panel of twelve regular assessors and two alternates under the
chairmanship of one judge. Later, the Regulations on the People’s Court of the RSFSR
dated 30 November 1918 differentiated between the numbers of lay assessors based
on the gravity of the offense. In particular, extremely serious criminal offenses were
considered by a people’s judge and six lay assessors, while other criminal and civil
offenses were considered by a people’s judge and two lay assessors. Notably, lay
assessors were involved not only in criminal but also in civil proceedings.

The Statute on the Judicial System of the RSFSR, which was adopted during the
New Economic Policy in 1922, established a regular collegiate panel of a people’s
judge and two lay assessors for all courts of first instance, including the Supreme
Courts, to hear both criminal and civil cases. This composition remained unchanged
throughout the whole Soviet period.

Regulatory acts adopted at different times established the following requirements
for lay assessors. First, lists of lay assessors and their elections were based on the
principle of gender equality. Secondly, they were elected by groups at the place
of work or at the place of residence, and they could only be released from their
duties if challenged by the voters or on the basis of a court decision. Thirdly, the
minimum age was first determined by the right to vote granted at the age of 18,
and later, it was raised to 23 years (as per the USSR Law “On the Judicial System of
the USSR and its Constituent and Autonomous Republics” of August 16, 1938) and
25 years (under the Framework Legislation on the Judicial System of the USSR and
its Constituent and Autonomous Republics of December 24, 1958). Finally, there
was a reputational criterion that stated: politically unreliable citizens were deemed
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ineligible for participation in justice (e.g., those deprived of the right to vote or
excluded from public and professional organizations for misconduct) followed
subsequently by citizens with a criminal record.

The procedural role of lay assessors in court was determined by procedural
codes, including the Civil Procedure Codes of the Russian Soviet Federative Socialist
Republic (RSFSR) of July 10, 1923 and June 11, 1964 and the Criminal Procedure
Codes of February 15, 1923 and October 27, 1960. All of these codes equated people’s
judges with lay (people’s) assessors: “the word ‘judge’ refers to people’s judges and
people’s assessors”.

Since lay assessors had no legal skills, the judge was obliged to provide them
with all of the necessary explanations of the general and legal issues of the case
prior to its consideration.

The fundamental difference between court proceedings with lay assessors and
jury trials is that lay assessors discussed a case (criminal or civil) and voted on it
in a deliberation room under the guidance of the presiding judge. None of the
collegiate court members had the right to abstain from voting, and each question
had to be answered in the affirmative; the judge voted after the assessors in order
to prevent his influence on them. The decision was made by majority vote.

The presiding judge or one of the lay assessors had the right to draw up
a judgment or a decision to be signed by every member of the collegiate court,
even the judge or a lay assessor who had a dissenting opinion.

To summarize, the institution of people’s assessors in the Soviet period performed
three important functions. Firstly, they administered justice in collegiate courts
of first instance, both in criminal and civil proceedings. Secondly, they exercised
people’s control over justice and enforcement proceedings. Thirdly, they performed
educational and preventive activities related to legal education, re-education of
offenders, and public prevention of crime.

2.3. Jury Trials in Modern Russia

In modern Russia, the main form of people’s participation in justice is the possibility
of ajury trial for certain criminal offenses. The return to the pre-revolutionary model
of jury trials was declared in the Concept of the Judicial Reform of the RSFSR dated
October 24, 1991 and institutionalized in Article 123 of the Constitution of the Russian
Federation. Until 2003, however, lay participation in justice mainly had a symbiotic
nature since the changes in the Civil Procedure Code (1964) and the Criminal
Procedure Code (1960) of the RSFSR, which were in force in the 1990s, allowed for
several court compositions ranging from only professional judges to panels with
people’s assessors in civil and criminal cases, as well as jury trials in criminal cases at
the request of the accused. The institution of people’s assessors was finally abolished
by the Civil Procedure Code of the Russian Federation and the Criminal Procedure
Code of the Russian Federation. Lay participation in civil proceedings was abolished
on February 1, 2003, and in criminal proceedings, from January 1, 2004.
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The analysis of pre-revolutionary and modern Russian legislation points to the
continuity of the pre-revolutionary model of legal proceedings with jury trials.
Although the majority of the features are common for both models, there are some
distinctive characteristics of the modern criminal process.

Both models share some general eligibility criteria for jurors, namely the minimum
age of 25, the absence of a criminal record or criminal charges, the absence of any
medical contraindications on physical and other grounds, and the ability to speak
the language in which the proceedings are to be conducted.

The modern model, however, excludes certain categories from jury service,
namely public officers, people holding elected positions in local governments,
in the justice system, and law enforcement agencies, as well as those involved in
professional legal activities (such as lawyers and notaries), military personnel, and
clergy.

Some of the requirements regarding those eligible to serve on a jury for were
also waived, primarily due to their datedness or no longer being relevant. For
example, those excluded from certain societies and noble assemblies or those
under guardianship for profligate spending were formerly ineligible for jury service.
Property and gender qualifications were also abolished.

The majority of juror’s rights, nevertheless, have largely remained unchanged,
including the right to study all the circumstances of a criminal case and examine
material evidence, to ask questions through the presiding judge, and seek clarification
on legal norms. The limitations are also the same: jurors cannot leave the courtroom,
communicate with anyone other than the court members before passing a verdict,
collect information on the case outside the court session, or disclose any details of
deliberation and voting (Arts. 333 and 335 of the Criminal Procedure Code of the
Russian Federation).

Similar to the pre-revolutionary era, in modern Russia also jurors have to answer
the same questions of fact:“Has it been proven that the act took place? Has it been
proven that this act was committed by the defendant? Is the defendant guilty of
committing this act?”If the defendant is found guilty, the question is raised whether
he or she deserves leniency. However, it is important to note that unlike the Statute of
Criminal Proceedings of 1864, the Criminal Procedure Code of the Russian Federation
provides for a possibility of asking further particular questions, in addition to the
three main questions above, to establish whether there were any circumstances that
affected the degree of the defendant’s guilt or changed its nature, including those
that could entail the release of the defendant from liability (Art. 339).

The order in which the judge gives instructions to the jury and the procedures
for the jury’s deliberation, voting, and passing a verdict are almost the same as in
the former model (Arts. 340-343 of the Criminal Procedure Code of the Russian
Federation). In particular, after hearing the instructions from the presiding judge, the
jurors retire to the deliberation room, without professional judges, to issue a verdict.
The deliberation is chaired by a jury foreman. The voting process is open and priority
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is given to a unanimous opinion. If the jury cannot reach a unanimous opinion, they
can decide by majority vote on each issue, and in case of a parity of votes, they accept
the answer that is in favor of the defendant. A guilty verdict is issued with a majority
of votes on all three main questions. However, a verdict of not guilty is issued if
a negative answer to any of the main questions was given by at least four jurors in
a republican supreme court, a regional court, or any other court within the respective
jurisdiction, or by at least three jurors in a district court or a garrison military court
(Art. 343 of the Criminal Procedure Code of the Russian Federation).

Furthermore, the actions of the presiding judge after the verdict is announced
have also remained unchanged (Arts. 346-351 of the Criminal Procedure Code of
the Russian Federation). In case of a verdict of not guilty, the defendant is declared
acquitted and, if in custody, isimmediately released from it in the courtroom (Arts. 346
and 347 of the Criminal Procedure Code of the Russian Federation). In the case of
a guilty verdict, the court has to resolve other legal issues (such as qualifying the
offense, passing the sentence, resolving any civil claims, and hearing arguments
from the parties). The presiding judge, however, may decide to dissolve the jury
and arrange for this criminal case to be considered by a different court if he or she
recognizes that“the guilty verdict was passed against an innocent person and there
are sufficient grounds for issuing a verdict of not guilty since the fact of the crime
has not been established or the participation of the defendant in the crime has not
been proven! This decision is final and cannot be appealed.

However, there are certain differences in the judicial proceedings between
a jury in pre-revolutionary and modern Russia. The fundamental difference is that
now the defendant has to file a motion for a jury trial, while the Statute of Criminal
Procedure of 1864 established such proceedings a priori for a certain category of
criminal offenses.

Another difference from the pre-revolutionary legislation is the possibility of posing
both unmotivated and motivated challenges to prospective jurors based on their
questioning in order to identify any circumstances that might prevent a person from
participating in a jury trial, with the first questioning conducted by the defense side. This
rule is in contrast to the right of unmotivated challenges, where priority was given to
the prosecution (Art. 328 of the Criminal Procedure Code of the Russian Federation).

The rules regarding the number of jurors have also changed. Initially, the jury
institution was restored with a classic composition of twelve jurors and two alternates.
Later, however, Federal Law No. 190-FZ of June 23, 2016, which introduced certain
amendments to the Criminal Procedure Code of the Russian Federation, reduced
the number of jurors to eight in the republican Supreme Courts, regional courts, and
other courts within the respective jurisdiction, and to six jurors in district courts.

The above law also expanded the category of criminal offenses that can be tried
by ajury. Initially, these were the crimes that could be punished by life imprisonment
or the death penalty. Now, this category also includes those crimes for which a prison
sentence may be imposed with alternative terms.
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Also new is the procedure for dissolving the jury due to its composition bias. The
jury can be dissolved before it is sworn in if the judge satisfies a motion filed by one
of the parties about the jury’s inability to issue an objective verdict due to specific
peculiarities of the criminal offense (Art. 330 of the Criminal Procedure Code of the
Russian Federation). In this case, the court resumes the preparations for a jury trial
of the criminal offense as stipulated in Chapter 42 of the Criminal Procedure Code
of the Russian Federation.

Finally, the pre-revolutionary and modern laws differ slightly in their appeal
proceedings against sentences handed down by a court with a jury trial. For instance,
the pre-revolutionary law only allowed for a cassation appeal on the basis of a clear
violation of the direct meaning of the law or its misinterpretation, as well as a violation
of legal proceedings or the court’s competence. There was no possibility for revision
au fond if the verdict’s legality, validity, or fairness were called into question. The
rule was that “the sentences pronounced by a district court with a jury trial are final”
Although a form of appeal was introduced in the Criminal Procedure Code of the
Russian Federation by Federal Law No. 433-FZ of December 29, 2010, the grounds for
canceling or changing a court decision on appeal (Art. 389.15) are, in fact, the same as
the grounds for pre-revolutionary cassation, i.e. a significant violation of the criminal
procedure law, a misapplication of the criminal law, or an unfair sentence.”

Conclusion

The Chinese institution of people’s participation in the administration of justice
has its roots in the 3" century BC, becoming a widespread practice during the reign
of the Song dynasty. Imperial China had several forms of lay participation with
certain powers delegated to them by district judges. Most often, these individuals
were village elders (gilao), village policemen (tibao), or quasi-officials (xiangbao)
elected by the community and approved by the local authorities, who independently
considered civil lawsuits and collected information on civil or criminal cases on behalf
of the judge. The law of that time required that civil lawsuits could be filed only after
their consideration by such persons. Although they often abused their powers,
ordinary people preferred not to go to courts since the judge could make a decision
based on the Confucian idea of humanity and take the side of the debtor, even if it
was obvious that the accused was guilty. The absence of a real opportunity to have
the defendant fulfill his contractual obligations via a court decision lent weight to
the institutions of people’s participation in exercising judicial powers and resolving
civil law disputes. Such participation became common practice throughout the era
of the Celestial Empire, which left a deep imprint on the minds of many generations
of Chinese people.

> Nasonov, S.A. (2013). Models of review of sentences not entered into legal force, decided on the basis

of jury verdicts in Russia and foreign countries. Lex russica, 4, 379-390. (In Russian).
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The institution of people’s assessors was the main form of people’s participation
in justice in the People’s Republic of China. Borrowed from the Soviet Union, it
was tested in the Soviet Republic of China (1931-1934) and then enshrined in the
first Constitution of the PRC in 1954 as an important element of the “democratic
dictatorship of the people”. In 2018, a new law on people’s assessors was adopted,
which established the right and duty of a Chinese citizen to participate in the
proceedings of people’s courts. The participation of people’s assessors is now
mandatory in the courts of first instance considering criminal, civil, or administrative
cases of great social importance. The “specific feature of the Chinese system of
people’s assessors”in the modern period is that it innovatively combines the features
of the “Schoffen system” of people’s representation adopted by the Soviet state
and some elements of the “trial by jury.” Since China is one of the leaders in the
increasingly globalized world economy, its centuries-old experience in people’s
participation in justice still deserves research and attention.

In Russia, unlike China, the institution of lay participation in justice has a chrono-
discrete nature, i.e. it has undergone periodic changes in its models. We identified
five periods in its development, which gave rise to five models.

The first period is associated with the formation of the Old Russian state. Although
non-professional people’s courts were still used in certain cases back then, the role of
the state in justice administration gradually expanded, which led to a quasi-Schoffen
model that was chaotically represented by elected members of the community,
mainly at the local court level. Their role was not so much to decide a question of
law or fact but to deter the judges from corruption and outright injustice.

The second period started with the “Statute on Provincial Administration in the
All-Russian Empire”adopted by Catherine Il in 1775.The Statute allowed for civil and
criminal proceedings to be carried out by both professional judges and lay assessors
who equally participated in making a judgment. Thus, this model was similar to the
Schoffen model of lay participation, which originated in the German lands.

The third period is related to the Judicial Statutes of 1864, which rejected the
Schoffen model of lay participation and introduced jury trials for certain criminal
cases. The Schoffen model, however, was partially reinstated by counter-reforms for
specific political and state crimes that could no longer be tried by a jury and were
instead considered by the judicial chambers with the representatives of certain
classes. Thus, both models of lay participation coexisted in the second half of the
19" century, but only within the criminal process.

The fourth period followed the October Socialist Revolution of 1917 and the
subsequent transformation of the political and legal system. This period rejected
all bourgeois elements, including those in the justice system, replacing jurors with
people’s assessors.

The fifth period, which characterizes modern Russia, was introduced by the
Concept of the Judicial Reform of the RSFSR dated October 24, 1991. It gradually
rejected the entire Soviet past, including people’s courts with lay assessors, and
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reincarnated jury trials for certain categories of criminal cases at the request of the
accused, which significantly narrowed people’s participation in justice.

Considering the cyclical alternations of the Schéffen model and jury trials in
Russian history, we can expect the former to return or both models to coexist, just
as they did in the second half of the 19" century and in the 1990s.

The People’s Republic of China demonstrates two models of public participation
in justice can co-exist, which, in turn, can become a guarantee of constitutional
human rights and freedoms aimed at ensuring the legality, justifiability and fairness
of a judicial decision. The revival of the institution of people’s assessors in the courts
of first instance, along with the preservation of proceedings with the participation
of jurors in serious criminal cases, will strengthen the democracy of proceedings in
accordance with article 32 of the Constitution of the Russian Federation The People’s
Republic of China experience in creating fair justice through the dualistic model
of people’s assessors is a clear example of direct democracy, and it can be useful
for any state, regardless of the preferences of its political elite and the specifics of
national ideology.
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B HacTosAW el CTaTbe MOHATUA «3EMIA», <3EMIIN» 1 «3EMESIbHbIE YUACTKM» UCMOMb3YIOTCA B 3HAUEHUN,
onpegensaemom KoHctutyumein PO (cT. 9, 36) 1 3emenbHbIM kogekcom PO oT 28 oktabpsa 2001 1. (cT. 1,
6,7) (C3P®.2001.N2 44, CT.4117). OHM COBMELLAIOTCA HaMV C MOHATUEM «OJIeHbU MAacToULLa», KOTopoe
yrnommnHaeTcs B defiepasibHOM 3aKOHOAATENbCTBE 1, MO CYLLeCTBY, ABNAETCA 6a30BbIM B ONeHeBoAYe-
CKOM 3aKoHofaTenbcTBe cybbekToB Poccuiickon Oepepaumn. Mpu 3TOM oneHbM NAacTOMLLA, B HaLLeM
NMOHUMaHNK, NPeACTaBAAT CO60I 0COObIN BUA 3eMeSIbHbIX YHaCcTKOB (Yroauii) C eCTeCTBEHHON pac-
TUTENbHOCTBIO, MPUIrOAHON B KauecTBe KOPMa AJ1A CEBEPHbIX OfIEHEN, U CMONb3yeMbIX AN1A KPYrio-
rogWUYHOro 1 (MNK) CE30HHOTO KX BbiNaca. YKaszaHHble NacTouLLa OTpakatoT NpPaBOBbIE XapaKTepucTu-
K TeX KaTeropuii 3emMenb, B COCTaB KOTOPbIX OHY BXOAAT.

ABTOp BbIpaxaeT rnybokyto 6narogapHocTb MorogaeBy Muxanny AnekcaHapoBuYy — 3aMecTUTenio
MUWHMCTPa No pa3BuUTuio ApKTUKKN 1 aenam Hapopos CeBepa Pecnybnuku Caxa (AkyTua), npeacena-
Tenio npasneHua Accoumauum «<OneHeBofbl Mupar (2009-2019 rr.), KaHAMAATY SKOHOMUYECKUX HaYK,
oLEeHTY APKTYECKOrO rocylapCTBEHHOMO arpoOTEXHONOMMYECKOro YHMBEPCUTETa 3a LieHHble CoBe-
Tbl 11 3aMeYaHViAl, BbICKa3aHHble NPV NOArOTOBKe HacTOALLe CTaTby.
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Abstract. Legal regulation governing indigenous rights related to the Northern
lands and traditional economic activities began to take shape in the late Soviet and
post-Soviet periods, when legislators established a special legal regime of land use
for indigenous peoples, including for reindeer herding. Later, federal legislation was
formulated based on international legal norms and the provisions of the Constitution
of the Russian Federation, which guaranteed the rights of indigenous peoples to use
the land as a material basis for their traditional activities. This article demonstrates
that the current Russian legislation in this regard is merely symbolical, fragmentary,
contradictory, and has gaps. The legislation of the Russian regions, in which reindeer
herding is developing, partly compensates for the above-mentioned shortcomings.The
most complete implementation is seen in Yakutia and the Nenets Autonomous Okrug
regions, where land plots are assigned to reindeer owners with the obligation to use
the allocated lands in accordance with land management projects and regulations that
protect against the depletion of natural resources. This article references both domestic
and foreign experience in this area and offers legislative proposals from an ethnocultural
perspective that justify the right of northern indigenous peoples to reindeer herding as
an integral form of their traditional economic practices. In this context, the free use of
lands for reindeer herding should be guaranteed in the regions of traditional dwelling
and economic activity; additionally, special regulations should be implemented to
ensure the environmentally sustainable use of those lands alongside some adaptation
measures that can be taken to protect reindeer herders from climate change. The above-
mentioned provisions can be incorporated in land and environmental legislation, as
well as in the federal law on reindeer herding.

AHHoTauwms. [paBoBOe perynmpoBaHe OTHOLLEHWI, CBA3AHHDbIX C NpaBaMu Maso-
yncneHHbix Hapopos CeBepa Ha 3eMnn 1 TPAAULNOHHYIO XO3ANCTBEHHYIO AeATeNb-
HOCTb, HAUMHAET CKNAAbIBAaTbCA B MNO3AHUA COBETCKUM U MOCTCOBETCKUI NEPUOLbI,
Korga 3akoHogzaTenb Npr3Han BO3MOXKHbIM YCTaHOBJIEHVE 0COHOro MPaBoro pexmma
3em1enonb30BaHUA ANA 3TUX HAPOAOB, B TOM UMCTIE ANA BeeHNA CEBEPHOrO OfieHe-
BOACTBA. B nocnegytolem ¢ yuetom MexkayHapogHO-NPaBOBbIX HOPM 1 MONOXKEHNIA
KoHctutyumm PO, rapaHTupytoLmx npaBa KOpeHHbIX ManioumcsIEHHbIX HAPOAOB, Gop-
MUpyeTca pefepanbHOe 3aKOHOAATENbCTBO O MPaBax AaHHbIX HAPOLOB Ha NOb30Ba-
HUe 3emsiel Kak MaTeprasibHOM OCHOBbI UX TPAAULVNOHHON AeATENbHOCTU, BKOYas
ONeHeBOACTBO. KOHCTaTMpyeTCA, UTO B yKa3aHHOM CJlyyae OHO TOSIbKO CUMBOJIMYHO
CBA3aHO C MeXAYHapPOAHbIMM HOpMamK, pparMeHTapHO, MPOTUBOPEUMBO 1 UMeEeT
npobesbl. 3akoHOAATENbCTBO CyObeKkTOB Poccuinckon epepaliu, B KOTOPbIX Pa3Bu-
BaeTCA OJIEHeBOACTBO, OTYACTV KOMMNEHCUPYET Ha3BaHHble HefocTaTKu. [onHee Bce-
ro — B Ikytun n HeHeLlKOM aBTOHOMHOM OKpYTe, rae 3a BnagesibLamy oneHen 3akpe-
NNAITCA 3eMeNbHble YYaCTKU C BO3JTOXKEHMEM Ha HUX 00A3aHHOCTEN KCMoNb30BaTb
BblAeNIeHHble 3eM/1 B COOTBETCTBUN C MPOEKTaM 3eMJIeyCTPOUTENbHBIX PaboT 1 no
npasuaam, He NPUBOAALLMM K UCTOLLEHMIO NPUPOAHBIX pecypcoB. [prHMMan Bo BHU-
MaHVie OTeUeCTBEHHbIN 1 3apyOeXXHbI OMbIT, C STHOKYJIbTYPHbIX MO3ULMiA Gopmynu-
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PYIOTCA NPEeAsIoKEHUA MO COBEPLLEHCTBOBAHNIO NPABOBOTO PErynnpoBaHms B YacTu:
NpV3HaHVA NpaBa CEBEPHbIX HAPOLOB Ha ONIEHEBOACTBO Kak BUZ X TPALNLVOHHON
XO3NCTBEHHOW JeATENbHOCTY; FAPaHTVPOBaHMS MM B MeCTax TPAagULMOHHOTO Mpo-
XKMBaHWA 1 TPaANLMOHHOW XO35MCTBEHHOW AeATENIbHOCTY NPefoCTaBNeHs 3eMerb
Ha 6e3B03Me3HO OCHOBE [/ 3aHATVIA ONIEHEBOLCTBOM; 3aKPerieHUs CNeLyarnbHbIX
npaBw, 06ecneunBaloLLMX SKOOMMYECKN YCTONYMBOE NCMONb30BaHUE 3THX 3eMESTb
ofieHeBofamu, N TpeboBaHWI, afPECOBaHHbIX UHBIM X MONb30BaTENAM; MPUHATUAA
afjanTauyoHHbIX Mep MO 3aLL/Te ONIEHEBOAOB OT KIMMATUUYECKUX N3MEeHeHW. [laH-
Hbl€ MOMOXXEHNA MOTYT BbITb OTPAMKEHbI B 3€MeSIbHOM U MPUPOA0OXPAaHHOM 3aKOHO-
[aTeNbCTBE, @ TaKXKe AOMOSTHUTENIbHO B hefiepasibHOM 3aKOHe 06 OJfleHeBOACTBE.

Keywords: small-numbered peoples of the North; traditional reindeer herding;
provision of land for reindeer herding; rational use of land; land, nature conservation
and reindeer herding legislation.
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Introduction
BBepgeHne

CeBepHOe foMalUHee ONeHEBOACTBO (fanee — ceBepHOe ONIEHEBOACTBO, TPa-
AVLUNOHHOE ONIeHeBOACTBO, ONIEHEBOACTBO) — BUJ TPAAMLMOHHON XO3ANCTBEHHOMN
LEeATeNIbHOCTM KOPEHHbIX MaslouncyieHHbIX Hapogos Ceepa, Cnbupun u LanbHero
BocTtoka Poccun'. OHO yxe HEeCKOMbKO CTONETUI ABNAETCA NOCTOAHHBIM 3aHATUEM
HeHLeB, CaaMOB, XaHTOB, JOJITAHOB, SBEHOB, 3BEHKOB, UyKUel 1 KOPAKOB?, a Takxe
HEeKOTOpPbIX APYrX CEBEPHbIX HAPOLOB, NpoXxuBatowmx B 18 cybbekTax Poccuii-
ckon Qepepaunn: B pecnybnukax bypatua, Komu, Caxa (Akytus), Teia, 3abankanb-
ckom, KpacHoapckom, Kamuatckom 1 XabapoBcKoMm Kpasix, AMypcKoi, ApxaHrenb-
ckon, MpkyTckon, MaragaHckom, MypmaHckoi 1 CaxanuHckor obnactax, HeHekom,
XaHTbl-MaHcnnckom, YykoTckom 1 Aimano-HeHeuKoM aBTOHOMHbIX OKpYyTax.

Mo cocToaHmo Ha 2021 1. B Poccum UncneHHOCTb JOMALLHUX OfIEHEN COCTaBnAeT
1,6 MsiH ronoB unm 60% OT MMPOBOro NOronoBbA. [Py 3TOM YMCNIEHHOCTb ONeHeN
B cyobekTax Poccuiickon Oefepauum 3ameTHo pasnuyaetcs’. o JaHHOMY nokasa-
Tesno X MOXKHO AnddepeHUMpPoBaThL Ha TPU rPyNbl:

1) B nepByto rpynny — € BbICOKMMM NOKa3aTenaMn NorosioBbA ofieHen — BXOAAT
fiImano-HeHeukni (649 Toic. oneHen), HeHeukunia (168 Tbic.) n YykoTckunia (125 Tbic.)
aBTOHOMHble okpyra, Pecnybnuka Caxa (AkyTuna) (157 Tbic.) n KpacHoAapcKuin Kpal
(121 TbIC.). CyMMapHO B Ha3BaHHbIX CyObeKTax HaxoamTca 80% oneHer oT ux obLe-
ro yncna no CTpaHe;

2) BTOpPYIO rpynny — CO CPefHUMM NoKasaTenAaMm NOrosioBbA OfeHen — COCTaB-
naT Pecny6nvka Komu (921bIc.), MypmaHckas obnacTtb (58 Tbic.), KamuaTtckuii Kpai
(48 TbiC.) M XaHTblI-MaHCMINCKMI aBTOHOMHbIV OKPYT (34 TbIC.);

3) TpeTbA rpynna — 310 cybbekTbl Poccuiickoin Oepgepaumm ¢ He3HauUTENb-
HbIM YMCyIoM onieHen: AMypckas 1 MaragaHckas 06acTtu (no 6 Tbic.), XabapoBcKui
1 3abankanbckuin Kpas (no 4 toic.), Pecny6nuka Toiga (2 Tbic.), Pecny6nvka Bypsatua
1 ipKyTckas obnactb (MeHee 1 ThbiC.).

OneHeBOACTBO ABNAETCA €4MHCTBEHHOW OTPAC/IbIO >KMBOTHOBOACTBA, MOMTHOCTbLIO
6asvpyoLLenca Ha ecTeCTBEHHOWM KOPMOBOW 6a3e — oneHbMx nacTouwax®. Obuian

! Cm.: NepeyeHb BUAOB TPAANLIMIOHHOM XO3ANCTBEHHON [eATEIbHOCTM KOPEHHbIX ManoYnC/IEHHbIX HAPO-

noB Poccuiickont Oepepaumn, yTB. pacnopsxeHmnem MNpasutenbctea PO ot 6 maa 2009 . N2 631-p //
C3 P®. 2009. Ne 20. Ct. 2493.

Cm.: MlepHcnemmen W-71J1, Knokos K. YcTolumsoe oneHeBoacTso. M3aaHue LieHTpa caamckux nccne-
foBaHu. YHnBepcuteT Tpomcé, 2002-2003. C. 24.

Cm.: KanumuH P.P. CoBpemeHHOe coCTosAHMNe, NPobnembl CEBEePHOrO OfIeHEBOACTBA M MYTU UX pelle-
HuA // Poccuinckaa ApkTuka. 2021. N2 4 (15). C. 29-34; Muxatinosa A.T1o 3akoHaM TyHApPbI. B ceBepHbIX
pervoHax cTpaHbl pa3BUBaloT TPAANLIMOHHOE ONneHeBOACTBO // ArpouHsecTop. 2021. 4 OKT.

CMm.: PooHUHa. H.B. ApKTYeckoe oneHeBOACTBO B SIKyTVM B YCIIOBMAX NMPOMBbILLZIEHHOTO OCBOEHUA Tep-
pUTOPUN: KOHGINKT MHTEPECOB WY NePCneKTUBbI Af1A COTPYAHNYECTBa // APKTUKa: SKONOTMA 1 KO-
HOMMKA. 2022. T. 12. N2 1. C. 147.
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nyowaab Ha3BaHHbIX NacTouLL No cTpaHe cocTaBnseT 335, 2 MiH ra (19% 3emenb-
Horo ¢poHma cTpaHbl). M3 Hux 140,0 MSIH ra NpefoCTaBeHO B NOJIb30BaHNE Ceflb-
CKOXO3ANCTBEHHbIM OpraHM3aumam 1 ewle 5,5 MTH ra — rpaykfjaHam, 3aHMMatoLWnMmcs
0N1eHeBOACTBOM (T.e. 56,6% TaKMX MNAcTOULL HX 3a KeM He 3aKpeneHbl). 1o HekoTo-
pbIM JaHHbIM, Nnowazb GakTYecKn NCnonb3yeMmbiX YKa3daHHbIX MacTomLLy coKpalla-
eTca. VIx perpagauuns B pasHoW CTerneHn coctaBnaeT 6onee 250 MiH ra unm 74,6%
nx obwen nnowagwn’. NMogobHoe NonoxeHne BeLlern 06bIYHO CBA3bIBAIOT C TPEMA
OCHOBHbIMU B3aVIMOCBSAI3aHHbIMU GaKTOPaMM: C MEPEN36bITKOM KONMUECTBa OJIEHEN
(NpeBbILEeHEM OJIEHEEMKOCTIN NACTOVLL); UHTEHCUBHBIM NMPOMBILWIEHHBIM OCBOE-
HUEM CEBEPHbIX TePPUTOPUIA, BEAYLUMM K U3bATUIO 3eMeNb, 3arpAa3HeHunto 1 ¢par-
MEeHTaLUUn NaHALWAPTOB; KNMMATUYECKMMU N3MEHEHUAMMW, NOL BANAHNEM KOTOPbIX
MEHSAETCA MOKPOB, KAYeCTBO U pa3HOOOpa3me KOPMOBbIX PECYPCOB, CPOKU 1 MyTU
MapLIpyTOB BbiMaca osieHel’. COOTBETCTBEHHO, HEAOMYCTUMO BUHY 3@ COCTOAHME
nacTouL nepeknagbiBaTb UCKMIOUNTENTIbHO Ha ONTEHEBOAOB, TPEOOBATb OT HUX, KaK
3TO UMENO MeCTO NPUMEHUTENbHO K cuTyaunn B Amano-HeHeLKoOM aBTOHOMHOM
OKpYyre, pafMKaibHOro COKpalleHuA CTafa Unn NnpeasioxKeHna MM NpeKpaTnTb AaH-
HYt0 [leATeNIbHOCTb neT Ha 20’

C yyeToM Ha3BaHHbIX 0OCTOATENIbCTB PACCMOTPVIM HEKOTOPbIE BOMPOChI HOPMa-
TUBHOTO PerynnpoBaHnA Npas ManouncieHHbIX Hapoaos CeBepa Ha ONeHeBOACTBO
1 3eMJI B KOHTEKCTE X PaLMOHalIbHOTO (6epeXXHOro, 3KOTormyeckn 060CHOBaHHO-
ro, 4OCTaTOYHOrO A/1A YCTONUYMBOrO Pa3BUTUA ONEHEBOACTBA, C HAHECEHMEM MUHU-
MaJibHOrO ylepba oKpy»katoLLen cpefe) UCnosib30BaHWA®, C MOHVIMaHUEM TOTO, YTO
3TO 0COObIN BUA PaLMOHANIbHOIO UCMOMIb30BAHNA MPUPOAHBIX PECYPCOB, KOTOPbIN
obecneurBaeTca NPUMEHeHNeM crielnanbHbIX Mep.

Cm.: Jluncku C.A. CocToAHME 0OfleHbMX NacTomL B ApKTYecKol 30He Poccuniickor epepaumm, pakto-
pbl UX ferpagauuy v nyTv No yayyleHuio cutyaumm // 3sectua BbiClUMX yuebHbIX 3aBefeHuin. [eo-
nesna n asapocbemka. 2018.T. 62. N2 16. C. 696-697.

Cm.: Jluncku C.A. YKka3. cou. C. 697; PoOHUHa H.B. Ykas3. cou. C. 141-142; [Toeooaes M.A. BnivsiHve n3meHe-
HYS KNTMMaTa Ha TPaZMLIMOHHbIN 06pa3 M3HY U TPaANLIMOHHYIO XO3NCTBEHHYIO 1eATeNIbHOCTb KOPEH-
HbIX ManoymcneHHbIx Hapoaos CeBepa // COBpeMeHHOe COCTOAHME 1 MY TN Pa3BUTUA KOPEHHbIX Maso-
yncneHHbIx Hapogos Cesepa, Cnbupu n JanbHero Boctoka Poccuiickon Oepepaunm / nog obul. pes,.
B.A. LLITbipoBa. 2-e n3p,, nepepab. v gon. M., 2013. C. 173-288; [unscos A.H., KubeHko B.A. DeHomeH npep-
NPUHUMATENbCTBA B ONIEHEBOACTBE fiMasno-HeHeLKoro aBTOHOMHOTO OKpyra: OLIeHKa CUTYaLK, MapafioK-
Cbl M MPOTUBOPEYUA, BbIbOp OyayLuero // ApKTriKa: SKonorusa 1 skoHomuka. 2020. N2 1(37). C. 127-129.

Cm.: Epumos W.I1.,, KanumuH P.P. CocTosiHME N NPO6eMbl Pa3BUTUA TPAAULIMIOHHOTO XO35MCTBOBAHMSA
ApPKTUKN: cCeBepHOE 0NeHeBOACTBO // APKTMKa-235: akTyasibHble BOMPOChI, Npobnembl, pelueHus. 2021.
N2 1(5). C. 45; YueHble: 0fieHU MOTyT NMPYBECTM K SKOSTOTMYECKO KaTacTpode: MHTEPBbIO AVPEKTOopa
MNHCTUTYTa aKonornm pacteHuin n x<nsotHbix YpO PAH B. borgaHosa // https://rg.ru/.

B 3akoHopaTenbCTBE OTCYTCTBYET ONpeeneHne paLmnoHanbHOro Nprupoaononb3oBaHua. B npasoson
LOKTPUHE OHO TPaKTyeTcA No-pasHomMy. O6CTOATENbHbI aHanU3 3Toro Bonpoca cM.: [paBoBoii Mexa-
HV3M 06ecneyeHns paLMoHanbHOro NCMob30BaHVA MPUPOAHBIX pecypcoB / oTB. pea. E.A. fannHos-
cKkan. M.: IHCTUTYT 3aKoHOoAaTeNnbCTBa U CpaBHUTENbHOTO NpaBoBeAeHua npu MNpasuTtenbctee PO;
NHOPA-M, 2019; JlyHesa E.B. MNpaBo paunoHanbHOro Nprvpoaononb30BaHNA: AOKTPYHA, METOLO0SIO-
rMA U NPaKTUKa: ANC. ... AOKT. lopuA. HayK. KasaHb, 2023.
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1. The Rights of Northern Peoples to Use Land and Reindeer Herding
in the Soviet and Post-Soviet Periods
MNpaBa ceBepHbIX HAPOAOB Ha NOJib30BaHWE 3eMell U ONIeHEBOACTBO
B COBETCKUI 1 NOCTCOBETCKUII Nepuoabl

B CCCP KoHctutyuma 1977 r. n OcHOBbI 3eMefibHOro 3akoHofdaTenbcTea Colo-
3a CCP n coto3Hbix pecny6nvk 1968 r.°, Kak 1 NpeALecTBYOLEe COBETCKOE 3aK0-
HOQATENbCTBO, HE CcodepP»Kanv HOPM OTHOCUTENIbHO CreLlranbHbIX NpaB ceBep-
HbIX HApPOAOB, BKJIIOYas NPaBO Ha 3eMJI0 B LiefIAX OCYLLeCTBeHMA TPagUuLNOHHON
XO3ANCTBEHHOW JeATeNIbHOCTU. 3eMNA 1 ApYyrne NPUPOAHbIE pecypCbl HAXOAUANCH
B UCKNIOUNTENBbHO COHCTBEHHOCTU FOCYyAapPCTBa M NPefoCTaBAINCh TONIbKO B MOJIb-
30BaHUe, B TOM UmMcIie KONX03aM, COBX03aM 1 Fpa)kaaHam (4ns BeieHnA noacobHo-
ro xo3ancrtea). OneHeBOACTBO (MPY YNCNEHHOCTM OMALUHUX OneHel 2,4 MTH ronoB
Ha 1973 1.) paccmaTpmBanoch Kak oTpacib cenbCkoro xo3anctea KpaHero Cesepa,
B KOTOPOW GbINN 3aHATbI CEBEPHbIE HAPOAHOCTI'.

OcHoBbl 3eMenbHOro 3akoHogaTenbcTBa Coto3a CCP 11 coto3HbIX pecny6nmk 1990 T."
BBOAWM NMOJSIOXKEHMNE O TOM, UTO B MECTax MPOXKMBAHWA N XO3ANCTBEHHON AeATeNb-
HOCTU MaNIOYMCIEHHbIX HAPOZOB M STHUYECKUX Py 3aKOHOAATEIbCTBOM COIO3HbIX
N aBTOHOMHbIX PECMYHNNK MOXET ObITb YCTaHOBJIEH OCOObIN PEXUM MCMONb30Ba-
HUA 3eMeb CeNTbCKOXO3ANCTBEHHOMO Ha3HauyeHus, NecHoro GoHAa 1 NHbIX KaTe-
ropui 3emenb, BxogAawmx B coctaB 3emenb CCCP (cT.2).3emenbHbi kogekc PCOCP
1991 I.”?, onupasncb Ha 3Ty HopMy, NpeaycMaTpuBan:

- NpefocTaBneHre 3eMefibHbIX Y4aCTKOB BO BPEMEHHOE NMOoJib30BaHMe Ha CPOK
[0 ABaguaTv NATW NeT AnA BeAeHNA CeBEPHOro oneHeBoacTBa (CT. 14):

— BO3MOXHOCTb MCMNOMIb30BaHMA 3eMefib MPUPOJOOXPAHHOrO Ha3HauYeHnA ana
Bblnaca oneHen (cT. 89);

- NpefocTaBnieHre B NOb30BaHKe 1 nepefavy B apeHAy Konxo3am, COBXO3aM,
a TakKe B COOCTBEHHOCTb, BNafieHVe Nin apeHay rpaxaaHam 3emesib necHoro GoH-
[a ona ceBepHOro oneHeBoAcCTBa (CT. 94).

B noctcoBeTckuin nepunog, korga Poccma cTaHOBUTCA CyBEPEHHbIM FOCYAapCTBOM
1 B MOSIHOM 06beMe peLlaeT BOMNPOCh], CBA3AHHbIE C MPAaBaMM MafOYNCIIEHHbIX
HapogoB CeBepa, BaXKHOE 3HAYeHMe B NePCNeKTUBHOM MiiaHe umen Ykas [Mpesu-
neHTta PO o1 22 anpena 1992 1. N2 397 «O HeOTNOXKHbIX Mepax Mo 3aLymTe MecT Npo-
YKUBAHUA U XO3ANCTBEHHON AeATeNIbHOCTM MaJIoUMCeHHbIX HapoaoB CeBepa»”.

9

Cm.: BepomocTn BepxosHoro Coeta CCCP. 1968. N2 51. Cr. 489.

Cm.: MupoHos 1.E. OneneBopacTtso // bonblwasa CoseTckana JHumMknoneausa. 3-e nsg. T. 18. M.: CoseT-
cKafA sHumknonegua, 1974. C. 371.

Bepomoctn CHJ1 n BepxosHoro Coseta CCCP. 1990. N2 10. Ct. 129.
Bepomoctn CHZ1 n BepxosHoro CoseTta PCOCP. 1991. N@ 22. Cr. 768.
Bepomoctn CHJ1 n BepxosHoro CoseTa P®. 1992. N2 18. Ct. 1009.
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OH B Lensax obecrneyeHrs 3aKOHHbIX MPaB U MHTEPECOB AaHHbIX HAPOAO0B, COXPa-
HeHUA 1 Pa3BUTUA TPAANLIMOHHBIX GOPM NX XO3ANCTBOBaHUSA NPeAnrCbIBaN UCMOSI-
HUTeSIbHbIM OpraHaM BNacTu pecny6nuk, Kpaes, o6nacTeil 1 aBTOHOMHbIX OKPYFOB,
B KOTOPbIX MPOXKMBAOT CEBEPHbIE HAPOAbI, COBMECTHO C X PermoHanbHbIMU acco-
ymauuamm (n. 1):

— onpefennTb TeppuUTOpUK TPAANULMOHHOTO NPUPOAOMONb30BaHUsA, KOToOpble
ABNAIOTCA HEOTbeM/IEMbIM [IOCTOAHNEM 3TUX HAPOAOB 1 6e3 NX Cornacus He Nog-
ne)<aT OTYYXKAEHWIO MOA NPOMBbILLIIEHHOE UM MHOE OCBOEHME, He CBA3AHHOE C Tpa-
LAVLMOHHBIM X03ANCTBOBaHUEM;

- nepefaTtb 6ecnnaTHO OfleHbM NACcTOULLA, OXOTHUYBLY, PbIOOSIOBHbBIE U APYTUe
yroabs Ansl KOMMEKCHOrO UCMONIb30BaHMA POAOBbLIM OOLMHAM U CEMbAM U3 YKC-
Nla ManoumncseHHbix HapogoB CeBepa, CBA3aHHbIM C TPAAULMOHHBIMI OTPACIAMN
1 npombicnamm’™;

— onpefennTb rpaHnLbl TEPPUTOPWIA ANA TPAJNLMOHHBIX BUAOB XO3ANCTBEHHOM
LeATeNIbHOCTN ManoUYnCcneHHbIX Hapoaos CeBepa C Lienbio 0becrneyeHns HencToLm-
TeJIbHOro NPMPOAONONIb30BaAHNA.

2. International Legal Standards of Indigenous Peoples’ Rights
to Lands and Traditional Activities
MexayHapofaHoO-npaBoBble CTaHAAPTbI NpaB KOPEHHbIX HAPOAOB
Ha 3eMNu 1 TPaAULNIOHHYIO AeATeNbHOCTb

KoHctuTtyuua PO, npuHaTtasa B 1993 r., rapaHTUpPYyeT NpaBa KOPEHHbIX Manoymnc-
NEHHbIX HAPOAOB B COOTBETCTBMM C OOLLENPU3HAHHBIMY MPVHLUNAMY U HOPMaMU
MeX[yHapOoAHOro npasa 1 MexayHapoaHbiMuy gorosopamu Poccuickon Gepepavmm
(4.1 cT.69). MpKr 3TOM MeXOYHaPOAHO-NPaBOBble OPUEHTUPDI B YaCTW, KacatoLenca
npaB KOPeHHbIX HAPOLOB Ha 3eMsv (TEpPUTOPUN) N TPAZMNLIMOHHYIO AEATENIbHOCTD,
dopmynupyet KoHeeHuma MOT 169 «O KopeHHbIX Hapodax 1 Hapofax, BefyLymx
nnemMeHHoOn obpas »KU3HM B HE3aBMUCUMBbIX CTpaHax»'®. OHa NpW3HaeT 3a JaHHbIMU
HapofamMu npaBa CO6CTBEHHOCTM 1 BNaieHNA Ha 3eMJT1, KOTOPble OHU TPaZNLNOH-
HO 3aHMMaIOT; rapaHTUPYET UM MPaBO MOJIb30BaHWA 3eMSIAMU, KOTOPbIE 3aHATbI HE
TOSIbKO MW, HO K KOTOPbIM Y HUX €CTb TPaANLMOHHbBIA AOCTYN ANA OCYLeCTBNeHUA
UX KN3HEHHO HEOOXOAMMON U TPAAULNOHHON AesATeNIbHOCTY; TpebyeT obpallaThb
0co00€e BHMMaHUE Ha MOJIOXKEHVIE KOPEHHbIX HAPOZOB, MPAKTUKYIOLLMX NMEPENOX-
Hoe 3emnepenue (cT. 14); HauenBaeT NPaBUTENbCTBA Ha COXPAHEHME N Pa3BUTME
TPaAVLMOHHbIX BUAOB [EATENbHOCTU KOPEHHbIX HApPOZOoB (CT. 23).

[aHHbI ab3aL yTpaTin cuy B COOTBETCTBUM € YKazom MNpesnpaerTa PO ot 25 despansa 2003 . N2 250 //
C3 P®.2003.N29. Cr. 851.

KoHBeHUMn 1 pekoMmeHaauun, npuHATble MexayHapoaHomn opraHusaummn tTpyga. 1957-1990. T. |1
KeHeBa, 1991. C. 2193-2207. laHHaA KoHBeHLUMA BCTynuna B cuny 5 ceHTA6pA 1991 . OHa He paTtu-
¢duuymposaHa Poccuiickont Gepepavmein.
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Heknapauma OOH 2007 r. 0 npaBax KOPEHHbIX HAPOAOB' NOATBEPXKAAET, yTOu-
HAET 1 JOMOMNHAET Ha3BaHHbIE NONTOXKEHNA:

- lopuanyecKkoe Npr3HaHne nNpasBa KOPEHHbIX HAPOAOB Ha TPAAULMOHHbIE 3eMn,
TEPPUTOPUN 1 PECYPCbI JOMYCKAETCA C BO3MOXKHOCTBIO MMETb UX HE TOJIbKO B CO6-
CTBEHHOCTU, HO 1 UCMOMb30BaThb, Pa3pabaTbiBaTb UM KOHTPONMPOBaTb. [pryem 310
[OMKHO MPOUCXOAUTb NPU COBMOAEHN MPUHLMMOB CNPaBeaIBOCTU Y OTKPbITO-
CTW, C yYeTOM TPaauLMiA, 0O6bluaeB 1 CMCTEM 3eMieBNaleHNA KOPEHHbIX HAPOA0B
W C NX yyacTnem, npefycmaTpmBaTb 06beKTUBHYIO U COaNaHCMPOBAHHYIO KOMMEH-
caumio B cyiyyae KoHOUCKaLmUm, OTUYKAEHNA, 3aHATNA, UCMOSIb30BaHUA U HaHece-
HUA ylwep6a yKazaHHbIM 3eMSIAM, TEPPUTOPUAM U pecypcam (cT. 26, 27, 28);

— rapaHTMpPyeTCA NPaBO KOPEHHbIX HAPOAOB Ha COXPaHEHME 1 OXPaHy OKpY»Ka-
foLLle cpefibl U MPOV3BOANTENBHOWN CMOCOOHOCTY VX 3eMeSib, TEPPUTOPUI 1 pecyp-
COB. B JaHHOM KOHTEKCTe NPUHUMAIOTCA Mepbl MO HefonyLeHuo 6e3 nx cornacus
XpaHeHVA onacHbIX MaTePUasioB Ha STUX 3eMAAX U TeppUTOpPUAX (CT. 29);

— KOPEHHbIe HAapoAbl MEIOT NMPaBO Ha CBOOOHOE 3aHATUE CBOEN TPaAULIMIOH-
HOW 1 ApYron SKOHOMNYEeCKOoN AeATeNIbHOCTbIo (CT. 20).

Bo B3anMocCBA3M C paccMaTpuBaemoli NpobreMaTUKo BaxkHO 06paTTb BHUMa-
HMe 1 Ha TO, YUTO M1POBOE COOOLLECTBO:

— Npr3HaeT 60/bLIYI0 1 TPAANLMOHHYIO 3aBUCMOCTb KOPEHHOIO HaceneHns ot
6r0norMUecKnx pecypcoB v KenaTeflbHOCTb COBMECTHOMO NONb30BaHUA Ha CripaBes-
NMBOW OCHOBE BbIroAamm, CBA3aHHbIMM C UCMONb30BaHMEM TPAANLMOHHDBIX 3HAHWIA,
HOBOBBEeEHWI 1 NPaKTUKY, UMEIOLLMX OTHOLLEHME K COXPaHeHMto bronormyecko-
ro pasHoobpasusa 1 yCToONYMBOMY MCNOJIb30BAHMIO €r0 KOMMNOHeHTOB. Coob6pa3Ho
C 3TM NpepnaraeTca obecneumBaTh yBaXkeHUe, COXPaHEHVE U Noafep aHne yKa-
3aHHbIX 3HaHW, HOBOBBEAEHU 1 MPAKTMK, CNOCOHCTBOBATL X Honee LWnpoKomy
NPVYIMEHEHUIO C 0N0OPEHNA 1 NP YYaCTN HOCUTENEN TaKUX 3HAHWI, HOBOBBELEHUI
1 NpakTrK (Npeambyna, n. jcT. 8 KoHBeHLMM 0 Gronormyeckom pasHoobpasuu”);

— MPOBO3I/IALLAET, YTO KOPEHHOE HACesIeHNe U ero OO MHbI MPU3BaHbl UFPaTb
YKM3HEHHO BaXHYI0 POJib B PaLMOHaIbHOM UCMOIb30BaHUN U YIYYLLIEHUN OKPYKa-
toLLer cpefibl C yYeTOM UX 3HAHWUI U TPAANLUMOHHON NPAKTUKK (NMpuHumun 22 Oekna-
paunn Pro-ge-*KaHenpo no oKkpyKatoweln cpeae 1 passutuio 1992 r.'%);

— BblfieNiAeT KOPeHHbIe HAapOAbl B KauecTse 0OLLHOCTEN, 3aBUCKMMbIX OT U3MEHEHUIA
KNMMaTa, 1 NPU3biBaeT CTPaHbl PYKOBOACTBOBATLCA HE TONBbKO HayYHbIMM 3HAHNAMN
npw BblpaboTKe coLmanbHO-3KOHOMMYECKIMX 1 NMPUPOAOOXPAHHbBIX CTPaTernin 1 aei-
CTBUWI MO UX aganTaLmm K STUM N3MEHEHMAM, HO U TPAANLMOHHbBIMY 3HaHNAMUN AaHHbIX
HapogoB (Npeambyna, u. 5 cT. 7 NMapuKckoro cornalueHus ot 12 gekabps 2015 r.”).

Cm.: feknapauma OpraHmzaumn O6bearHeHHbIX Hauuii o npaBax KopeHHbIx Hapogos. M.: Koaekc, 2019.
PatndpurumnposaHa OepepanbHbiM 3akoHOM oT 17 deBpansa 1995 r. // C3 PO. 1995. N2 8. Ct. 601.
Cm.: MexgyHapogHoe ny6nnyHoe npaso: cCO0pHUK fJokymeHToB. T. 2. M.: BEK, 1996. C. 135-138.

Cm.: BlonneteHb mexayHapofHbIx aoroBopos. 2020. N2 4. [lokymeHT BCTynun B cuny ana Poccumn
6 HoA6pA 2019 ropa // http://www.pravo.gov.ru.
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Takrm 06pa3om, MexXayHapoaHO-MPAaBOBas TPAKTOBKa MpaBa KOPEHHbIX HApo-
[0B Ha MOJIb30BaHMe 3eM/IAMY, eCNv BblAeNNTb MM1aBHOE, COCTOUT B €ro Nnpur3Ha-
HUW, NO CYTW, KaK eCTeCTBEHHOIO NPaBa, YBA3aHHOIO C TPAANLMOHHOCTbIO UX NPO-
XVBaHWA Ha 3TUX 3eMJIAX, COCTaBAAIOLLMX MaTePUAnbHY OCHOBY AA BeieHNA MU
TPaaLMOHHOM feAaTenbHOCTU. [pn 3TOM TpagMLMOHHbIE 3HAHWA U NPAaKTUKK faH-
HbIX HAaPOJOB OMNPeAENATCA Kak LLeHHOCTb, YTO 0OyC/IoBNMBaeT HEOOXOAUMOCTb
UX NPUMEHEeHNA ANA COXpaHeHna bronornyeckoro pasHoobpasusa, paLroHanbHO-
ro MCNONb30BaAHMNA W YNYULIEHMA OKPY»KaloLWeln cpeabl.

3. Federal Legislation on the Right of Indigenous Peoples
to Use Lands for Traditional Reindeer Herding
(depgepanbHoe 3aKOHOAATENbLCTBO O NPaBe KOPEHHbIX MaIouNCEHHbIX
HapOAOB Ha NOoJIb30BaHe 3eMAAMM AJisl OCYLLeCTBEH S
TPaAVLIMOHHOrO OIEHEBOACTBA

Poccuinckuin 3akoHopatenb No-CBOeMy YUUTbIBaET yKazaHHbIe MeXXAyHapO4HO-
npaBoBble NONoXKeHUs. ba3oBbIl 3aKOH B CUCTEME 3aKOHOATENIbCTBA O KOPEHHbIX
ManoumncsieHHbIx Hapogax — ®epepanbHbii 3akoH oT 30 anpena 1999 r. «O rapaHTnAX
npaB KOPeHHbIX ManouncieHHbIx HapofoB Poccuiickon Mepepaummn»3akpennaeTt
NpaBo KOPEHHbIX MaIOUMCIIEHHbIX HAPOA 0B 6e3B03Me3HO MONIb30BaTbCA B MeCTax
TPaAMLMOHHOIO NPOXMBAHWA U TPAAMLNOHHOW XO3ANCTBEHHON eATENbHOCTM flaH-
HbIX HAPOAOB 3eMIAMU PA3INYHbIX KaTeropuii ANa oCyLLecTBeHNA TPaaULMOHHON
XO3ANCTBEHHOW AeATENbHOCTA U 3aHATUI TPAANLMOHHBIMM MPOMBIC/IaMK, A TaKXKe
npaBa Ha OCYLLEeCTBIEHNE KOHTPOJIA 3a MCMOSIb30BaHMEM 3TUX 3eMeSlb, Ha yyacTume
B MPUHATUN 3aTParnBaloLwmnx NX MHTepeChl PeLIeHNIA, B MPOBEAEHNMN SKOTOTMYECKNX
1 3THOJOMMYECKIMX IKCNEePTU3, Ha BO3MELLEHVE YObITKOB XO3ANCTBYIOLUMY Ha «abo-
PUreHHbIX» TEPPUTOPUAX CYyObEKTaMI 3a yLLepb NCKOHHON cpefie 0OUTaHNA KOPEeH-
HbIX MaNOYNCIIEHHbIX HAPOAOB (CT. 8).

3emenbHbI Kogekc PO ynommnHaeT nactouila Kak BUA CeIbCKOXO3ANCTBEHHbBIX
YFOAUI, OTHOCALLMXCA K 3eMJIAM CENbCKOXO3ANCTBEHHOIO Ha3HaYeHus, KOTopble,
B CBOO ouepeflb, MOryT UCMOMb30BaTbCA OOLMHAMM KOPEHHBIX ManoUYNCIIEeHHbIX
HapogoB CeBepa, Cnbupwu 1 lanbHero Boctoka AnsA coxpaHeHWA 1 pa3BUTUA Tpa-
OVLMOHHOIO 00pasa XM3HW, TPaANLIMOHHOW X03ANCTBEHHOW AeATeNIbHOCTA U MPo-
MbICNOB (CT. 78, 79).MefepanbHblii 3akoH oT 24 ntona 2002 r. <06 o6opoTe 3emenb
CENbCKOXO3ANCTBEHHOTO Ha3HaueHMA»*', pa3BMBaA 3TO MONOXKEHWE, ONpPeaenseT,
YTO 3eMeJIbHble YYaCTKM 13 3eMeflb CENbCKOX03ANCTBEHHOIO Ha3HaUYeH s, 3aHATbIe
ofieHbUMM nacTouwamm B paoHax KpaliHero CeBepa 1 HaxogsALmecsa B rocyaap-
CTBEHHOW UJIV MYHWLMMNANbHOWM COOCTBEHHOCTU, MOTYT ObIThb NMepeAaHbl FpaXaaHam

% C3P®d. 1999. Ne 18. Cr. 2208.
*' C3P®. 2002. Ne 30. Ct. 3018.
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N IopUaNYECKUM NLAM TOSbKO Ha NpaBe apeHbl UKn Ha npaBe 6€3BO3Me3HOro
NoJsib30BaHMA Ha CPOK He MeHee YeM NATb NeT (4. 6 cT. 10).

NecHow kopekc PO oT 4 aekabpa 2006 r.? ycTaHaBMBAET, YTO Jieca MOryT UCMOSb-
30BaTbCA ANA BefleHNA CeNIbCKOro X03AMCTBa, B TOM UKCie CeBEPHOro OJIeHeBOA-
cTBa. JlecHble yyacTKM A4N1A ONeHeBOACTBa, Mo obLlemy npasuy, NpefocTaBaATCA
rpaxxgaHam v lopuanyeckum nMuam Ha OCHOBaHUM OrOBOPOB apeHAbl; 3TW yyacT-
K1 MOTyT NpefocTaBnATbCA B 6€3B03Me3HOe Nonb30BaHne, eC/in ONeHEBOLCTBO
oCyLLecTBnAeTCA ANA COOCTBEHHbIX HYX/; leca MOTyT UCMOMb30BaTbCA B Ha3BaH-
HbIX LieniAx 6e3 npefocTaBneHs IECHOTO Y4YacTKa, C yCTaHOBNEHVEM 1nn 6e3 ycTa-
HOBNEHNA CepBUTYTa, MYyO6AMYHOrO MHCTUTYTA (CT. 38).

MpaKTuKa CBUAETENbCTBYET, YTO OfIeHbYM NacTONMLIA MOTYT, KPOME Ha3BaHHbIX
3emesib, BXOAUTb B COCTaB 1 ApYrux Kateropun 3emenb. OHM UMEIOTCSA, Hanpumep,
Ha 3emnax 3anaca B MypmaHckoi obnactu (4,4% ot ux obuwein nnowaaum) u Pecny-
6nuke Caxa (AkyTna) (10%)%.Ecnu ncxogutb 13 nonoxeHun OefepanbHOro 3ako-
Ha oT 14 mapTa 1995 r. <06 0c060 OXpaHseMbIX MPUPOAHbIX TEPPUTOPUAX» (M. «e»
Y. 1 cT. 15, u. 4 CT. 24)*, KOPEHHbIE MaNoYMCIeHHbIe HAPOAbl He NNLWEHbI BO3MOX-
HOCTU OCYLLeCTBAATL BblNac ofieHel Ha 0cob0 oxpaHAeMbIX MPUPOAHbIX TEPPUTO-
pUAX — B HaLMOHaNbHbIX MapKax 1 NPUPOAHbIX 3aKasHuKax. [prmepom moryT cny-
XWTb 3aKa3HUKUN permoHanbHoro 3HauyeHus — BepHenonyickuii n Cob6Tbl-tOraHckuia
(Amano-HeHeuKMin aBTOHOMHBIN OKPYT), rae niuam, NpoXmnBatoLWUM Ha JaHHbIX Tep-
puUTOpUAX, MO pe3ynbTaTam HayUYHbIX NCCNEAOBAHNI Pa3peLLeHO cogep KaTb Noro-
NOBbe OfleHel onpefeneHHoN YncieHHocTn 6e3 ywepba ana mectHon Gpnopbl
n dayHbl”. Mo cmbicny QepepanbHoro 3akoHa ot 7 mad 2001 r. «O Tepputopmax
TPaguLMOHHOIO MPUPOAOMNOSb30BaHMA KOPEHHbIX MaslounCineHHbIX Hapoaos CeBe-
pa, Cnbvpu n JanbHero Boctoka Poccuiickon Oegepalumn»™ oneHeBOACTBO TakxKe
MOXET OCYLLECTBNATLCA HA AAaHHbIX TEPPUTOPUSX, MOCKONbKY OHU 06pasytoTca ana
BefeHVA TPaANLMOHHOIO NPUPOAOMNONb30BaHNA U TPAAULIMIOHHOTO 06pa3a XM3HU
KOPEHHbIX ManoumncneHHbIx Hapogos Cesepa, Cnbupu n JanbHero BocTtoka (npe-
ambyna, ct. 1,4, 10, 11).

3emenbHbI Kofiekc PO BbigenaeT oxpaHy 3emeslb, 3aHATbIX ONIeHbUMY NacTou-
Wwamm B paroHax KpanHero Cesepa (4. 9 cT. 13). MNpun 3TOM OpraHu3ayus TeppuTo-
PUIA, UCMOJb3yeMbIX OOLLMHAMM KOPEHHbIX MaiouncieHHbIX Hapoaos CeBepa, Cnbu-
pv 1 JanbHero BocToka, pacCMaTpUBAETCA Kak 0COObIN /IEMEHT 3eM/eyCTPOICTBa
(4.1 cT.68).

?  C3P®.2006. Ne 50. CT. 5278.
2 Cwm.: Jluncku C.A. Ykas. cou. C. 696-697; PodHuHa H.B. Ykas. cou. C. 143.
* C3P®.1995.Ne 12. Cr. 1024

Cm.: Ha Aimane co3pafyT AONONHUTENbHbIE YCIOBUA ANA COXPAHEHWA YHUKaNbHOW apKTUYeCKOon npu-
poabl // https://dprryanao.ru/presscenter/news/195917/.

** C3P®.2001. N2 20. Cr. 1972.
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KoHKkpeTtunsnpya nocnegHee nonoxeHve, OefepanbHbii 3akKoH OT 18 ntoHA 2001 .
«O 3emneycTponcTBe»” onpenenseT, UTo OLeHKa KauecTBa 3eMesib, ABNALLMXCA
WCKOHHOW cpefon 061UTaHNA KOPEHHbIX ManoyncieHHbIX Hapogos Cesepa, Cnbu-
pv 1 JanbHero BocTtoka, NpoBoAnTCA B LIeNIAX yCTaHOBNEHMA NPOAYKTUBHOCTY One-
HbUX NACTOWLL 1 HaNMUMA BUONOTMYECKNX PeCypPCOB, HEOOXOAMMbIX [/1A1 COXPaHEHUA
TPaAnLMOHHOro 06pasa »KN3HW 3TUX HaPOA0B. BHYTpMX03ACTBEHHOE YCTPOWNCTBO,
obecneumBatoLLlee paLOHanbHOE NCMONb30BaHKe Ha3BaHHbIX 3emMesib 0OLWHaMM
JaHHbIX HAPOZOB Y NNLLAMUN, OTHOCALUMMUNCA K HUM, YBA3bIBAETCA C BbIMOSIHEHNEM
Pa3fiMyHbIX BUAOB 3€MITyCTPOUTENBbHbBIX PAaboT, B TOM YMC/IE MO YNYYULIEHUIO CENlb-
CKOXO3ANCTBEHHbIX YTOAWNIN, OCBOEHMIO HOBbIX 3€Meflb, BOCCTAHOBEHUIO U KOHCEP-
BaLMN 3emefb, PeKYNbTBaL MM HAPYLIEHHbIX 3eMeSib, 3alMTe 3eMefb OT 3P03un,
cenen, ynioTHEHNWSA, 3arPsi3HEHNA OTXOAaMuV MPOU3BOACTBA U NOTpebneHns, pagu-
OAKTMBHbBIMU 1 XMUYECKMU BELLeCTBaMMU, 3aParKEHNA 1 OPYTNX HEraTUBHbIX BO3-
gencteun (cT. 12, 18)%.

TakrM 06pa3om, MOXXHO KOHCTaTUPOBaTb, UTO GpefepanbHOe 3aKOHOLATENbCTBO
cofepnT OTAeNbHble HOPMbI O MPaBe KOPEHHbIX MaNoUYNCIEHHbIX HAPOAOB Ha MOJIb-
30BaHMe 3eMIAMU — NPENMYLLEeCTBEHHOMO CeNbCKOXO3ANCTBEHHOrO Ha3HavyeHnA
1 necHoro GoHza —AnA OCYLLEeCTBIIEHNA ONIeHEBOACTBA, UMEHYEeMbIMU B MOJOOHbIX
Ciyyasx v ofieHbMK nacTéuwamu. [laHHble HOPMbl TOSIbKO CUMBOJIMYHO OMMPatoT-
CA Ha MeXAYHapOoAHO-NPaBOBble CTaHAAPTbI, HE COrNacOBaHHbl Mexay coboli, He
[aloT ACHbIX NPeACTaBIEHNI O CTaTyce 1 NOPALKe Nepeayn STUX 3eMeflb ONIeHEBO-
[laM, A TaKXXe O MPaBUsIax, Ha OCHOBE KOTOPbIX JOJIXKHO 06ecneyrBaTbCs X PaLmo-
HafibHOe ncnonb3oBaHune. OTYacTK B TOM Mepe, HACKONIbKO BO3MOXKHO, Ha3BaHHbIe
He[OoCTaTKM KOMMEHCUPYIOTCA permoHanbHbiM 3aKOHOAATeNIbCTBOM U NpeXKAae Bee-
ro 3aKoHamm o6 oneHeBoOACTBE.

4, Legislation of the Subjects of the Russian Federation on the Provision
and Use of Reindeer Pastures
3aKkoHopaTenbcTBO cy6beKkToB Poccuiickon Degepauiy o npefaocTaBAeHNN
1 NCNONb30BaHUN OJlIeHbUX MacTouMLY

KoHcTtutyyma PO BbigenaeT BONPOCh BNafieHWsA, NoJIb30BaHNA U pacnopsxe-
HUA 3eMIel, a TaKXKe 3alWnTy MCKOHHOW cpefbl 0OUTaHWs 1 TPAaAULMOHHOMo obpa-
3a >KM3HM MasIoYNCIIEHHbIX OOLHOCTEN B KauecTBe NpefMeTa COBMECTHOIO Befe-
Husa Poccniickon Oepepauun n cyobekToB Poccuiickon Oepepauyu (M. «B», «<M» 4. 1
CT. 72). 270 00OYyCIOBNMBAET BO3MOXHOCTb y4yacTusa cyobekToB Poccuiickon Qepe-
pauuu B NpaBOBOM PETYINPOBaHUN ONIEHEBOAYECKNX OTHOLLEHWIA, MPUHATN UMW,

27

C3 P®. 2001. Ne 26. Cr. 2582.

» CxoXume NonoXKeHna NPONMCbIBAlOTCA B MPOeKTe HOBOIO (De,qepaanoro 3akoHa «O 3eMJ'IeyCTpOI7I-

ctBe» (cT. 1, 3, 16), nogrotoBneHHoM MuHcenbxo3 PO // HoBoe B pocCMINCKOM 3aKOHOAATENbCTBE
(e>kepHeBHO). 4 mapTa 2025 r. (CMNC «KoHcynbTaHTIn0C»).
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B YaCTHOCTW, 3aKOHOB 00 0JIEHEBOACTBE C BKJIOUEHMEM B HUX HOPM O MpaBax Maso-
yrcreHHbIX HapoaoB CeBepa Ha 3emMsu, NpPefoCTaBAeMble UM 15 OCYLLIeCTBIIeHNA
OJleHeBOACTBaA.

B HacTosLee Bpema 3akoHbl 06 oneHeBoACTBe AeNCTBYIOT B 12 cybbekTax Poc-
cunckon Oefepauun®. B BOCbMM U3 HUX 3aKPENAIOTCA NMONOXKEHUA O NacTouLlax,
NX OXpaHe 1 paLMoHanbHOM UCMOJIb30BaHNW, OTBETCTBEHHOCTU GU3NUECKINX U tOpUI-
ONYECKMX NTNL, BEQYLLNX HETPAANLIMOHHYIO XO3ANCTBEHHYIO AIeATENIbHOCTb B MX rpa-
Huuax. Hanbonee nonHo oHM NponucaHbl B 3akoHax Pecnybnuku Caxa (AkyTus)
1 HeHeLlKOro aBTOHOMHOIO OKpyra.

4.1. Republic of Sakha (Yakutia)

Pecny6nuka Caxa (Akymus)

3akoH Pecny6nukn Caxa (Akytus) ot 25 nioHsa 1997 r. «O ceBepHOM JoMalLl-
HEeM OJleHeBOACTBE» — MePBbI PErnMoHaNbHbI 3aKOH 06 ONeHeBOACTBE, CTaBLINIA
B KaKOW-TO CTENEHN OPUEHTMPOM Ans Apyrux cybbekToB Poccuiickon Oenepaumn.
B Hem Halwnm oTpaeHwre 1 BONPOChl, CBA3aHHble C ONleHbMMU NacTouwamu. B yacT-
HOCTK, 3aKoHOM (CT. 21-25) onpependAeTca:

— oneHbU NacTbuLLa 3aKpennATcA 3a COOCTBEHHUKaMK (BnagenbLamu) one-
Hel Ha ocHoBaHUK defepanbHOro 3aKoHOAaTeNbCTBa U 3aKoHoAaTeNnbCTBa Pecny-
6nmkn Caxa (AkyTuna);

— HeO6X0AMMOCTb OXPaHbl OJIEHbUX MNACTONLL, KOTOpas obecneunBaeTca: BO3-
NoXKeHem 06513aHHOCTEN Ha ONEHEBOAOB — GU3NUYECKNX U LOPUANYECKUX NTNL, —
MCMOJIb30BaTh 3TV NAcTOMLLA B COOTBETCTBUY C MPOEKTaMM 3eMJIeyCTPONCTBA 1 UX
LeneBblM Ha3HauYeHUeM, BECTU YepefoBaHMe YYaCTKOB BbiMaca no rogam BO BCEX
30HaXx BefleHs OJIEHEBOACTBA, He 10MyCKaTb MOTPaBbl OIEHbMU CTalaMU; He Hapy-
WwaTb NpaBa APYrvx nonb3oBaTtenein NnacTouLy 1 NopALoK NOb30BaHWA Jlecamu
N pYyrMmn NpYpoOSHbIMU pecypcami, He fonycKaTb yulepb oKpy»atoLlen cpefbl,
YXYALEHUA SKONOrnyeckom o6CTaHOBKY;

— 3anpeTaMu Ha [IBUXKEHVE TAXKeNOro TpaHCrNopTa Ha ONleHbMX NacTéuLax B 6ec-
CHeXXHOoe BpeMsd rofla, a Takxe 3a npefenaMmm crneuranbHo BblAeNeHHbIX AN1A 3TON
Lenu Tpacg;

— yCTaHOBMIEHWEM TPeOOBaHUI AnA CYyObEKTOB, BeAyLLUVX XO3ANCTBEHHYIO U MHYO
[eATENbHOCTb Ha TEPPUTOPU ONIEHBUX NACTOMLL, COBMOAATL NPaBua NoXapHoW
6e30MacHOCTY, XPaHEHNs, TPAHCMOPTUPOBKN, YTUAN3ALMY, YAANIEHNSA, 3aX0POHe-
HUA NPOMbILLIEHHbBIX OTXOA0B, MPUPOA0OXPaHHOE 3aKOHOAATENbCTBO NPY NPOEK-
TUPOBAHUN 1 CTPOUTENIbCTBE MPOMbILLIEHHBIX OOBEKTOB, @ TaKXXe BO3MeLLaTh oJle-
HeBOAYECKMM X03ANCTBAM MPUUYMHEHHDIN YyLiepO.

*  [laHHble 3aKOHbI CM.: 3aKOHOAaTeNbCTBO MIPa B chepe oneHeBoaCTBa: c6opHUK / cocT. C.H. Xapro-

4u, T.P. AKuypuH. XaHTbl-MaHcuinck; TiomeHb: Accounauma «OneHesoabl Mupa»; WML, «3kcnpecc»,
2021.C.206-352. OHY aHanM3MpyoTcs C y4eTOM U3MEHEHWIA 1 JOMONHEHWIA MO COCTOAHMIO Ha aBrycT
2024 r.
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4.2. Nenets Autonomous Okrug (NAO)

Heneykuti amoHomHsit okpy2 (HAO)

3akoH HAO ot 6 gekabps 2016 r. «<O6 oneHeBoACTBe B HeHeLIKOM aBTOHOMHOM
OKpyre» yCTaHaBNNBAET:

- npepocTaBieHrie ONleHeBOAUYECKUM XO3ANCTBAM 3eMeSIbHbIX YUYacTKOB U3
3eMeflb CeNbCKOXO03SICTBEHHOIO Ha3HAYeHUs, 3aHATbIX ONIeEHbUMM NACTOULLAMNA,
HaXoJALMXCA B COOCTBEHHOCTUN OKpYra UM MyHULMNaNbHOM COOCTBEHHOCTY, UK
3eMesbHbIX YYaCTKOB, roCyjapCTBEHHaA COOCTBEHHOCTb Ha KOTOPbIe He pa3rpaHu-
YeHa, OCYLLeCTBAETCA B COOTBETCTBUM C pefepanbHbiM 3aKOHOAATEIbCTBOM U 3aKO-
HOZJaTeNbCTBOM aBTOHOMHOTO OKpyra (CT. 5);

— [OMYCTMMOCTb MCMONb30BaHUA ONEHEBOAUYECKUMY XO3ANCTBAMU 3eMENbHbIX
YUYaCTKOB, PACcMONIOXKEHHbIX Ha TEPPUTOPUAX APYTUX CyobekToB Poccuiickon Oepe-
pauuu, Ha ocHoBe deepanbHOro 1 PervoHanbHOro 3aKOHOAATENbCTBA, JOrOBOPOB
1 cornalleHuni aBTOHOMHOIO OKpyra ¢ Apyrummn cybbektamm Poccniickon Mepepa-
U1K, [OrOBOPOB 1 COMMaLLIEHN ONEHEBOAYECKMX XO3ANCTB C apeHAaTopaMu 1 NHbI-
MU MpaBoobafaTensamuy 3emMesbHbIX y4acTKoB. [10 cornacoBaHuio ¢ npaBoobnagate-
NAMU 3eMeJIbHbIX YYaCTKOB MOXET OCYLLECTBAATLCA ABUMKEHME ONIeHeN MO CMEXHbIM
3eMefIbHbIM YyacTKam (CT. 6);

- TpeboBaHMe NPOBOANTL 3a CUET CPefCTB OKPYKHOMO OodKeTa reo60TaHu-
yeckoe obcrieloBaHMe OfieHbMX NAacTOMLY U pa3paboTKy NPOEKTOB BHYTPUXO3AN-
CTBEHHOTO 3eMJ/1IeYCTPOWCTBa UX TEPPUTOPUIA; ONPeaesiATb ONIeHEEMKOCTb NacTouLL
1 CO06Pa30BbIBaTb C HEWN UNCSIEHHOCTM MOrosIoBbs ofeHel (CT. 8);

— HOPMbl, HaLleNEHHblEe Ha COXPaHeHWe cpefbl 0OUTaHWA OfIeHeN, B COOTBETCTBUN
C KOTOPbIMU OfIEHEBOAAMM U X YNIOSTHOMOYEHHbIMY NPEACTAaBUTENAMY MOXKET ObITb
WHULMVPOBAHO NpoBeeHe 06WeCcTBEHHON SKONOrMYeCcKom 1 STHONOTMUYECKom
3KCMNEePTU3bl XO3ANCTBEHHOW 1 MHOW AeATENbHOCTY, 3aTparBatoLLein MHTepechl one-
HEeBOACTBA, MpegycmaTprBaloLme 3anpeTbl Ha ABUXKEHUE TPAHCMOPTHbIX CPeACTB
B rpaHuMLax ofleHbux nactouuy (CT. 7).

3akoHbl 06 oneHeBoACTBE ApPYruX cyobekToB Poccuickon Oefilepauyy CXOXUM
06pa3oM perynmpyoT OTHOLLIEHNS, CBA3AHHbIE C NPEfOCTaBEHNEM OfIeHbUX NacT-
6ULL 1 X NCMONb30BaHMEM, C BKITIOUEHNEM OTAESIbHbIX OPUTMHANbHbBIX HOPM MO
Ha3BaHHbIM BoOMpocam. B yactHocTu:

- 3aKkoH Pecny6nuku Komu ot 1 mapTa 2011 r. «O6 oneHeBofcTBe B Pecny6nu-
ke Komu» npaBo oneHeBofa Ha NosyyeHrie ofieHbUX NacTouL yBA3bIBaET C CO34a-
HMEeM MM OJIeHEeBOAYECKOrO X03ANCTBA. [1py 3TOM rpaHuLbl 3eMesibHbIX YYaCTKOB,
NCMoMb3yeMbIX MOJ OJIEHbY NacTOMLLA 1 3aKPENISEMbIX 3a 3€MJIEMNO/b30BaTENAMY,
apeHJaTopamMm 3eMesibHbIX YYaCTKOB, yCTaHaB/MBAIOTCA MPOEKTaMU BHY TPUXO3AN-
CTBEHHOrO 3emneycTponcTaa (cT. 15);

- 3akoH MaragaHckoli obnactu ot 10 nioHs 2005 1. «<O6 oneHeBoacTee B MaraaH-
CKOW 0611acTV» 3aKPEnIsEeT, YTo LM 13 YKCia MarlounciieHHbIX Hapoaos CeBepa,
3aHMMaOLMMCA ONNEHEBOACTBOM, NPeAOCTaBNATCA TEPPUTOPUN TPAZNLMOHHOTO
NpPUPOLOMNOJIb30BaHNA C BblAeNIeHeM Ha 6€3BO3Me3HO OCHOBE YacTu AaHHbIX
TeppUTOPUI Nop oneHbn nacToumwa (ct. 12);
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— 3aKoH XaHTbl-MaHCMNCKOro aBTOHOMHOro okpyra — Orpbl o1 7 niona 2004 .
«O pa3BuTUN CEBEPHOrO 0NIeHeBOACTBA B XaHTbl-MaHCUMINCKOM aBTOHOMHOM OKpY-
re — lOrpe» yctaHaBNnMBaeT, UTO OfieHbM NacTOULLA NPEfOCTaBAATCA OpraHamm
WCMNOJSTHUTENIbHON BNACTN OKpYra 1 MeCTHOro caMoynpaBsfieHnA N1Lam, 3aHMMalo-
LLMMCA ONIEHEeBOACTBOM, B COOTBETCTBUN C AEeNCTBYIOLMM 3aKOHOAATENbCTBOM, HO
npwu ycnoBmm obecneyeHna paLMoHaibHOro X NCNONb30BaHMWA, HeJoMyCTUMOCTU
notepb 6ronornyeckomn NPoAyKTMBHOCTM PaCcTUTENIbHOIO NOKPOBa M NPEeBbILLEHNA
UNCNIEHHOCTM OneHeln Hap GaKTNUYeCcKo oneHeeMKoCTbIo macTtouuy (cT. 11). Mokasa-
TENU OfIeHEEMKOCTY NacTOMLL onpeaensAoTCa YroIHOMOYEHHbIM OPraHOM Ha OCHO-
B€ HayYHbIX pekomeHZaLuin. C HIMU NOb30BaTENM NACTOMLL JONXKHbI COO6Pa30BbI-
BaTb MaKCUMaJIbHYI0 YNCSIEHHOCTb NMOro/I0BbA CBOUX ONeHeN (CT. 6);

- 3aKoH 3abarikanbckoro Kpas oT 10 okTa6pa 2012 r. «O ceBepHOM AOMALIHEM
ofieHeBOACTBE» 0053bIBAET OJIEHEBOJOB UCMOJIb30BaTb ONIEHbY NACTOMLLA B COOT-
BETCTBUW C N€COXO3ANCTBEHHbBIM PErNTAMEHTOM, MPOEKTaMN OCBOEHNA JTIECOB, Yepe-
[0BaTb YYaCTKM BbiMaca OfieHeln Nno rogam BO BCeX 30HaX BeeHUA OneHeBoACTBa
(4. 2 cT. 14), TpebyeT cobnofeHNA HOPM MaKCUMaNbHOWM YNCIEHHOCTY NOTONOBbA
ofleHel, YTo paccMaTpUBaeTCA Kak YCI0BMe paLMiOHanbHOro NCNONb30BaHNA KOP-
MOBbIX PeCypPCOB laHHbIX NacTouLy (cT. 8).

Taknm 06pa3om, aHann3 3akoHoAaTeNbCTBa OfieHeBOAYECKMX CybbekToB Poc-
cunckon Oepepauny CBUAETENbCTBYET, UTO He BCE M3 HUX PETYNMPYIOT OTHOLLe-
HKA MO NPEAOCTaBAEHUNIO Y ONTUMANbHOMY MCMONb30BaHMIO NacTouL. A B TeX, rae
3TO NPOVICXOAUT, — AiENIaeTCA C Pa3HON CTEMEHbIO AeTann3aumm, Ho obWwmin aedexT
COCTOUT B AEKAPATVBHOCTY YCTAHOBMIEHWI U OTCYTCTBUM MEXAHM3MOB, obecneun-
BaOLUX X peanu3auuio. NogobHoe NoNoXKeHMe BeLLel BO MHOIOM 00YC/IOBIEHO
KauecTBOM defiepanbHOro 3aKoHoAaTeNIbCTBa B paccMaTpriBaemol cdhepe, KoTopoe
y»Ke HeCKONbKO AeCATUNETUN HaXOAUTCA B 3a4aTOYHOM COCTOAHMN.

5. Legal Issues of Reindeer Herding That Require Resolution
in the Context of Northern Peoples’ Rights to Lands
and Their Rational Use
MpaBoBble BONpochl 0/IeHeBOACTBA, Tpebylowme paspeLlueHmns
B KOHTEKCTe NpaB ceBepHbIX HApPOA0B Ha 3eM/IN N NX PaLiOHaNbHOro
ncnonb3oBaHUA

MNepBoe. HeobxoAMMO HOPMATUBHO 3aKPENUTb MPABO KOPEHHbIX MalloUNCTIEH-
HblX HapopoB CeBepa, Cnbmpu n JanbHero BocToka Ha ONEHEBOACTBO Kak BUA UX
TPaAVLMOHHOW XO3ANCTBEHHOW AeATeIbHOCTI. B HacToALWMIA MOMEHT nnua, 13 Yyncna
YKa3aHHbIX HapOZOB, N0 GpaKTy MOHOMOJbHO 3aHMMatOTCA UM. [Togo6HOoe NonoXxeHne
Bellen, Ha Hal B3rNAA, AOMKHO COXPaHATbCA, MOCKObKY ONleHeBOACTBO COCTaBA-
€T OCHOBY TPAAMLMNOHHON KYNbTYpbl 11 00pa3a XM3HU 3HAUUTENbHOW YacTu CeBep-
HbIX HAPOOB, U IPUANYECKN 06eCneunBaTbCa Kak UX UCKITIUUTENbHOE (Unn npe-
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MMyLLeCTBEHHOE) MPABO Ha 3aHATME ONleHeBOACTBOM™. [lOMONHUTENbHO, BO3MOX-
Ho, cnegoBarso 6bl, No Npumepy Hopeerun n LBeunn®, yctaHOBWTb OrpaHnyeHus
1 NO KPpyry NuL, HageneHHbIX NPaBoOM BnafeTb ONeHAMU, OTAaBasa NPUOPUTET TeEM
N3 HUX, KTO BeAET TPaAULMOHHBIN 06pa3 XM3HW, UMeeT CeMeliHble OfleHeBoUeCK e
TPaauLmMm, COOTBETCTBYIOLME HABbIKM 1 3HaHWA. [TepeycTynKka npaBa Ha BnageHue
ONIeHAMM JOMYCTVIMA, HO TONIbKO MO OTHOLUEHUIO K TeM, KTO BXOAWT B KPYr cyObek-
TOB, CMOCOOHbIX MMETb fJaHHOE MpPaBo.

Takoli noaxopf — STHUYECKN OPUEHTPOBaHHOE ONpeAeNieHne CyObeKkToB CceBep-
HOTO ONIEHEBO/CTBA — COCTABJIAET BaXKHbI 31EMEHT ONTMMU3aLMN OTHOLLIEHWIA, CBSA-
3aHHbIX C MPeAoCTaB/IEHNEM U UCMOb30BaHNEM NacToMLL,.

Bropoe. [Mpr3HaHve npaBa ceBepHbIX HAPOAOB Y NNL, OTHOCALMMCA K HAM, Ha
TPaAMLMOHHOE OJIEHEBOACTBO OOYC/IOB/MBAET VX NMPUTA3aHNA Ha NMOJIb30BaHMe 3eM-
NAMN KaK MaTepuranbHON OCHOBbI, MO3BONAOLWEN MM 3aHUMATbCA STON AeATENIbHO-
CTblo. laHHbIEe NPUTA3aHKA CriedyeT TPAKTOBATb Kak BMOJIHE eCTeCTBEHHble: COAep-
»aHue oneHel 6e3 rapaHTVPOBaHHOIO NPeAOCTaBNEHUA X BlaferbLiaM 3eMeNbHbIX
YyUYaCTKOB — CUTYyaL 1A, NPY KOTOPOW NpaBo Ha OfIeHEBOACTBO YTPauMBaeT CMbICH.

[nAa nonHOTbI M rapMoHM3aLy NPaBOBOro pPeryanpoBaHNA OTHOLEHWIA, CBA-
3aHHbIX C NpefoCTaB/ieHeM 3emenb, 6bl10 6bl LienecoobpasHo:

- 3admKcnpoBaTb Kpyr cybbekToB Poccuiickon Oefepaunu, B rpaHnLax KOTo-
pbiX OCYLLIEeCTBNAETCA CeBepHOe AOMalUHee ONeHeBOACTBO (B HacToALlee Bpema
B MOJOGHBIX Clyyasx, KaK Oblfio MOKa3aHo BbilLE, B 3aKOHOAATENIbCTBE UCMONb3YET-
CA He BMOJHe onpefeneHHoe NoHATUE «palioHbl KpaliHero CeBepar). 3To orpaHu-
YNUT BO3MOXHOCTb HEYNMOPALOYEHHOrO PACMPOCTPaHEHNA ONEHEBOACTBA Ha NHbIX
TEPPUTOPUAX, KOHKPETMIUPYET TeppUTOPUaNbHble Npeaenbl AeNCTBUA ONEeHEeBOA-
YeCKOoro 3aKoHOZATeNbCTBa, CHOKYCMPYeT BHUMAHME COOTBETCTBYIOLLUX PErVIOHASb-
HbIX OpPraHoB Ny6ANYHOW BNACTU Ha peLleHn Npobnem AaHHO OTPaCu CeNibCKOo-
ro XO3sMCTBa;

— B Ka)K[JOM OoJfieHeBofueckom cybobekTe Poccuickon Oepgepaunm Ha ocHoBe
NpoBeAeHHbIX 3eMeNIbHO-KaJacTPOBbIX PAabOT BbIAENATb B MeCTax TPaAULNOHHOMO
NPOXKMBaHWNA N TPAAULIMOHHON XO3ANCTBEHHOW AeATENIbHOCTM CEBEPHbIX HAPOAOB
3eMnv 4A 3aHATKA ONEeHEBOACTBOM C 0603HaUYeHNeM X rpaHuL, 30H Bbinaca one-
Hell — NETHNX, OCEHHUX, SUMHUX N BECEHHUX, MUTPALIMOHHbIX larepei (CTaHOBMLL),

" Takoit Noaxo4 UMEeT MecTo B Hopserun n LLBeLunn, rae oneHeBOACTBO PaCcCMaTPUBAETCA Kak 0cobas

npvBUNeria caamoB, MO3BONAIOLLAA M COXPAHUTb CBOIO KynbTypy (cM.: CaamcKan KOHBEHLWA ceBep-
HbIX cTpaH 2017 1. (cT. 42) // https://www.sametinget.se/105173). O60cHOBaHWA MO 3TOMy NOBOAY
C NPUBA3KOM K pOCCUMINCKOM cuTyaumum cm.: Knokoe K.b. TpaanumoHHOe Npupoaononb3oBaHne Hapo-
noB CeBepa: KOHLeNUMA coxpaHeHmns 1 pa3suTua /nog pea. E.E. Cbipoeukosckoro, A.M. Ynctobaesa.
CNe6., 1997. C. 21, 41-42; EmeinuH B.M. 3akoHonpoeKT «O ceBepHOM oneHeBoacTee» // OneHb Bcer-
fa npas. ViccnegoBaHue no lopugnyeckomn aHTpononorum: coopHuK ctaten / ots. pea. H.M. Hosuko-
Ba. M.: Ctpaterus, 2003. C. 222-223.

' Cm.: 3akoH Hopseruu 2007 r. «<O6 oneHeBoacTee» (Maparpadbl 9, 10, 32); 3akoH Lseuun 1971 r. <06

oneHeBogfCTBe» (Maparpad 1) // 3akoHOAATeNbCTBO MUpa B chepe oNneHeBoACTBa: COOPHUK / COCT.
C.H. Xaptouu, T.P. AkuypuH. C.43-44, 62-63, 376.
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MECT CrapViBaHVA 1 OTeNa, CBALLEHHbIX U KYNIbTOBbIX MeCT. [lonyckaTb npu onpege-
NEHHbIX 06CTOATENBCTBAX BO3MOXHOCTb OCYLLIECTBIIEHUA ONIeHeBOACTBA 3a Npefe-
NaMy YKa3aHHbIX MeCT (TPagnLMOHHBIX OJIeHEBOAUECKMX TEPPUTOPUII) NO cneuu-
anbHOMY pa3peLleHunto YNOoHOMOYEHHOMO roCyiapCTBEHHOMO OpraHa;

— UCXOAUTDL 113 TOTO, YTO 3eMIU, Ha KOTOPbIX BeeTCA OfIeHEeBOACTBO, HAXOAATCA
B rocylapCTBEHHO U MyHULMMNaNbHON COOCTBEHHOCTU 11 NepeaatoTca rpaxjaHam
1 ONeHeBOAYECKM OpraHun3aLmamM B 6e3Bo3Me3gHoe nosnb3oBaHme™. [laHHble 3eM-
N pacnpegenaTca MexXay Nonb3oBaTeNsAMM NPU y4acT ONIeHEBOAOB (UX OpraHu-
3aUuin) Ha OCHOBE YCTAHOBIIEHHbIX NMpPaBw 1 0bbluaeB. OHM MOTyT 06peTaTb CTaTyC
TeppUTOpPUI TPagULMOHHOIO NPUPOAOMNONb30BaHNKA. M3bATME N NCNONb30BaHNE
3eMefIbHbIX YYaCTKOB /151 HECENbCKOXO3ANCTBEHHbIX HY>K[, IOMYCKAETCA, HO C yye-
TOM AAICHO BbIPa>KEHHOTO B CreluanbHON NpoLueaype MHEHWA ONIeHeBOA OB, pe3ysib-
TaTOB SKONOMMUYECKIMX 1 STHONTOTMYECKNX SKCMepTUn3, C BbinaToln npasoobnagare-
1AM 3eMeSIbHbIX YYaCTKOB CrpaBeasiMBON AEHEXHOW KOMMEHCALMM 33 MPUYNHEHHDIN
yuiep6 v npu coxpaHeHUy [JOCTaTOYHON TePPUTOPUN U NPeSoCTaBNeHNY HOBbIX
paBHOLEHHbIX TePPUTOPUIA LNA BeeHNA YCTONYMBOrO OfIeHEeBOACTBA;

— MPU3HaTb BO3MOXHbIM MCMONb30BaHKe OJIeHEBOQYECKMMIU XO3ANCTBaMU
3eMesIbHbIX yYaCTKOB, PacroIOXEHHbIX Ha TEPPUTOPUAX coceHMX CybbekToB Poc-
cunckon Qefepaumy, Ha OCHOBE AOTOBOPOB U COMMALLEHNI MeXIY 3TUMU CyObek-
Tamu, JOrOBOPOB 1 COralleHN OfleHeBOJYECKNX XO3ANCTB C NpaBoobnaaaTens-
MU 3eMeJIbHbIX y4acTKOB™;

- rapaHTPOBATb OJIEHEBOAAM KOMIJIEKCHOE 1CMOJb30BaHe NacToULL, YTo Nog-
pa3ymeBaeT NpefocCTaBieHne VM NPaB B Npefenax AaHHbIX TEPPUTOPUI HE TONbKO
MacTy OfieHew, HO 1 6e3 KaKnx-n1bo creLmanbHbIX pa3peLleHii BO3BOANUTb HEOOXO-
[MIMble COOPY>KEHUS — 3arOHbl, KNETW 1 T.N., AN COOCTBEHHbIX HY»J1 CBOOOAHO BeCTU
3aroToBKY AipeBeCuHbl, COOp AMKOPOCOB, OXOTY U PbIOHYIO NTOBJIIO.

TpeTbe. BaxkHO 3adukcmpoBaTtb npaBuna, obecneumBatoLme 3KONOrnYecku
YCTOYMBOE MCMOMNb30BaHWe NacTONLLHbIX pecypcoB. OHM JOMXKHbI OTPaXKaTb Jyuy-
LIMe NPaKTUKM TPaANLIMOHHOIO OfIEHEBOLCTBA, YUMUTbIBaTb PErOHanbHyo crneuu-
buKy 31O feATenbHOCTU. K TaknM npasunam MoXKHO Obino 6bl OTHeCTH:

370, HanomHIo, Tpe6oBaHue OefepanbHOro 3akoHa «O rapaHTUAX NPaB KOPEHHbIX MafOUNCIEHHbIX

HapogoB Poccuiickon Mepepauun». 3emenbHblin kogeke PO (n. 13 u. 2 cT. 39.10) orpaHnymn npaso
NN, OTHOCALMXCS K ManouymncsieHHbiMm Hapogam CeBepa, Ha 6€3B03Me3aHOe Nosb30BaHVEe 3eMeNb-
HbIMU YYacCTKaMu TOMbKO AJiA pa3MeLLeHNA 3AaHNIN U COOPYKEHWI, MOTPEOHOCTb B KOTOPbIX Y Ofe-
HeBOAOB, BEAYLLMX KOUEeBOI 06pa3 XM3HU, MPaKTNYECKN OTCYTCTBYET. BMecTe ¢ TeM fake MUHMManb-
Hble CTaBKM apeHAHOW NnaThbl 3a NOSb30BaHVE 3eMefbHbIMY YYacTKamy BeCbMa 06peMeHUTENbHbI
Ana oneHeBofoB (cm.: MpaBoBas KONNM3KA MOXKET OCTaBUTb ONeHEBOAOB APKTUKIM 6e3 nacTouwy //
https://tass.ru/).

O HeKOTOPbIX MOAX0AaX MO YPerynmpoBaHmnio Nogo6HbIX OTHOLEHN ABYX COCEACTBYIOLMX CyObeK-
ToB Poccuiickon ®epepavum — Pecnybnmkn Komm n HeHeLkoro aBTOHOMHOro okpyra — cm.: [naea PK
1 lybepHaTop HeHeLKoro aBTOHOMHOr0 OKpyra 06Ccyfinnm BONpOChl 3eMeNbHbIX OTHOLLEHWIA B 06na-
CTU BefileHWA ceBepHOro oneHeBofCTBa // https://komi.er.ru/activity/news/glava-rk-i-gubernator-nao-
obsudili-voprosy-zemelnyh-otnoshenij-v-oblasti-vedeniya-severnogo-olenevodstva.
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— ICNOMNb30BaHMe NacToULLY TONbKO Ha OCHOBE NPEeABAPUTENIbHOIO NPOBeeHN
BHYTPUXO3ACTBEHHbIX 3eMJIeYCTPOUTENIbHBIX PAabOT, HaLleNIeHHbIX Ha reoboTaHnye-
cKoe 06criefjoBaHYie OfleHbMX NAacTOVLL U pa3paboTKy NPOEKTOB BHY TPUXO3ANCTBEH-
HOro 3eMJieyCTPONCTBA X Tepputopuii. laHHble paboTbl, Kak MMeroLLe He TONbKO
YyacTHoe, HO 1 Ny6ANYHOe 3HauYeHMe, LienecoobpasHo OCyLLeCTBAATL NP rocyap-
CTBEHHOW PUHAHCOBOW MNOAAEPXKKE;

— BK/lOYEHME B Ha3BaHHble NPOEKTbl 3eMeYCTPONCTBA MONIOKEHUI O FPaHN-
Llax 1 OJIEHEEMKOCTU NacTouLL (C y4eTOM BbiNaca He TONbKO JOMALLIHUX, HO U UKUX
OJleHel); COKpaLLeHMN MapLIPYTOB KOUeBaHWA OfIeHe; yMeHbLUEH MO3anYyHOCTU
nacToull, a Npy €€ HanMunM —MPOEKTUPOBAHUMN MPOXOAHbIX NyTe AfiA NeperoHa
oJleHel; YepeJOBaHNN YHaCTKOB BbiMaca OfleHern No rogam 1 BpeMeHM BO BCeX 30HaX
BefleHNA ONeHeBOACTBA; Mepax Mo YNyuLleHV0 COCTOAHNA NacTonw’™;

— COCTaB/eHMe NoJib30BaTeNAMYM NACTOULL MAHOB BblNaca ONeHel C yKasaHu-
€M UX YNCIIEHHOCTU, CXeM MUTPAaLK 1 FTPadrKOB NepesBrXKeHNs, CE30HHbIX NacT-
6ULL 1 UHBIX CMeLanbHbIX 30H, HENCMOJIb3YEMbIX YYaCTKOB NAcTONLL, MOCTOAHHbIX
N BPEMEHHbIX COOPYXEHWI, OrpaHNYeHNI No BPeMEHW 1 BUAAM NCMONIb30BaHNA
MOTOPU30BaHHbIX TPAHCMOPTHbIX CPEACTB. [laHHble NnaHbl (MX MOXXHO MMEHOBATb
1 nacnopTamu NacTowLL) NO3BONAIOT Nlyulle BUAETb, KOHTPONMPOBATb 1 OLeHUBaTb
CJIOXMBLUYOCA CUTYaLMIO.

B cneumanbHOM perynnpoBaHum Hy4atoTcA OTHOLLEHWSA, CBA3aHHbIE C BBefe-
HVEeM HOPM cofepXKaHnA MaKCUManbHOWN YNCNEHHOCTW OfIeHen. DTOT BOMPOC aKTy-
aneH, npexge Bcero, ana cybbekToB Poccuiickon GepepaLmi C BbICOKMMN NOKa3a-
TeNAMU X NOronoBbaA®. Ha TeKywwmin MOMeHT ToNbKo B Pecny6nuke Caxa (AkyTuA)
buKcnpyeTcs pekoMeHayemMas YUNCTIEHHOCTb OfleHbMX CTag .Paclumpsasn ykasaHHyo
NPaKTrKy, HEOBXOAMMO UCXOAUTDL 13 TOrO, YTO:

— HOPMVPOBAHME BEPXHErO Npefena YnCIeHHOCTM OfleHel NPOV3BOLHO OT OJle-
HeeMKOCTM NacTouLL, ABNAETCA OQHUM 13 YCNTOBMIA HEUCTOLMMOTO UX CMOJIb30Ba-
HMA 1 COXPAHEHMA IKOTOMMYeCKoro 61opasHoobpasms; OHO CNOCOOCTBYET B KOHeY-
HOM cueTe cObepexeHuto 06LLero KonnyecTsa onieHern 1 nx bnarononyuuio. MNpwu sTom,
O[HaKO, Hafl0 YUMTbIBaTb, YTO OJIEHEEMKOCTb 3aBMCUT OT CTeMNeHu Aerpagaummy nact-
6uLL, 06yCNOBNEHHOW He TONTbKO BbINAaCOM ONieHel, HO U MHbIMU daKTopam — Npo-
MbILLIEHHBIMM 1 KITMMaTUYEeCKUMU;

— BEPXHUI Npefen YNCIeHHOCTN ONeHel 3aKpennaeTca Ha onpefeneHHbI CPOK,
TO eCTb VX KONIMYEeCTBO, KOTOPOe MOTYT COAepXKaTb topuanyeckme n pusnyeckme

> Cm.:Jluncku CA. YKas. cou. C. 701.

» Hanpumep, ana Amano-HeHeLKOro aBTOHOMHOIO OKpYra, rAe YNCIEHHOCTb AOMALLHUX OfleHen noy-

T BABOE NPEBbILLAET BO3MOXXHOCTM KOPMOBOI 6a3bl (cM.: [usesa JT.H. OpraHn3aums paumnoHanbHOro
MCMONb30BaHVA OfIEHbUX NACTOMLL C MPYIMEHEeHMEM ONTUMU3aLMOHHbIX Mofeneit // HayuHble Befjo-
mocTu. Cepua: EctecTBeHHble Haykn. 2018. T. 42. N2 3. C. 437).

% Cm.: MocTaHoBneHve MpasutenbcTaa Pecny6nmku Caxa (AKyTum) oT 24 asrycta 2011 r. N2 411 «06

YTBEPKAEHUM CTaHAAPTOB Pa3MEPOB CTaf CEBEPHbIX AOMALLIHUX OfIeHel MO NPUPOAHO-KNMMATAYECKM
30HaM BefleHVA oneHeBoACTBa B Pecnybnuke Caxa (AKyTua)» // https://docs.cntd.ru/.
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N1ua Ha COOTBETCTBYIOLLEN TeppuTOpuMK. B criyyae npeBbllleHUs Ha3BaHHOIO npe-
[lena B yCTaHOBIEHHOM NMOpPAAKe NPUHMMAKTCA Mepbl MO COKPALLEHUNIO MOrO/I0BbA
ofieHeln A0 MaKCManbHO AOMYCTMMOro Konunyectsa™;

— COKpalleHrie YNCNeHHOCTW ONeHbero ctaga Ao HeobxoamMmMoro npeaena He
HapyLlaeT NPaBoO CEBEPHbIX HAPOLOB U JINL, OTHOCALLMXCA K HAM, Ha TPagULNOH-
HOe OJfIeHeBOACTBO (JaHHOe NPaBo He BKIOYaeT B ceba NpaBo UMeTb onpeaesneH-
HOe KOJIMYECTBO OJIEHEN), HO MPW YCITOBMM, YTO BO BHUMAHVE NPUHUMAIOTCA NHTE-
pecbl oneHeBoOAa (3aHATVE ONTEHEBOACTBOM [JOJIKHO 0b6ecneunBaTtb, Kak MAHUMYM,
€r0 >KN3HEHHbIe NOTPeObHOCTY NPU COOMIOAEHNN UMYLLECTBEHHDbIX NPaB) 1 OJieHe-
BOAYECKMX HAPOAOB B LIeNIOM (ONTMMMU3aLMA NOronoBbA ONIeHel He AOMKHa Yrpo-
»aTb NX 06pa3y *KU3HW 1 KynbType).

YeTtepToe. Heobxoamnmo nosbiwaTth TpeboBaHUA Ans CybbeKkToB, BefyLmx npo-
MbILLUIEHHYIO [EeATENbHOCTb Ha TEPPUTOPUM ONleHbMX NacTouL. [JononHNUTENIbHO
K TOMY, UTO Y>Ke CieNlaHO B 3TOM HamnpaB/ieHUn B NocieaHmne rofbl*, 6bii1o 6bl Lene-
C006pPa3HO AJIA NyYLLErO COBMELLEHNA TPAAULIMIOHHOTO U MPOMbILLIEHHOTO MPUPO-
[0MONb30BaHNA NPefyCMOTPETb:

- ob6sa3aTenbHoe NpoBeAeHNe 3THONOTMYECKON SKCNePTM3bl MPOMbILLAEH-
HbIX MPOEKTOB, OCYLLIEeCTBAAEMbIX HAa TEPPUTOPUAX TPAANLMOHHOIO NPOXKUBAHMWA
N XO3ANCTBEHHOWN AeATeNIbHOCTU KOPEHHbIX ManoYnCIeHHbIX HAPOAOB, C Lesblo
HayYHOro UCCNefoBaHMA 1 060CHOBAHNA BAUAHUS U3MEHEHUI NCKOHHOW cpepbl
06VTaHNA N COLMANTbHO-KYIbTYPHOWN CUTyaLun Ha pa3BuUTME 3THOCA. Takas yCTon-
yrBan NpaKkTuKa cnoxunack B AKyTn Ha 6a3e fencTtayloulero B Pecnybnuke 3ako-
Ha oT 14 anpenaA 2010 r. «<O6 3THONOrMYeCKon 3KCNepTM3e B MECTaX TPAANLMIOHHOMO
NPOXMBAHNA 1 TPAZULMOHHOW XO3ANCTBEHHOW AeATENbHOCTM KOPEHHbIX Manoync-
neHHbIx HapogoB Cesepa Pecnybnukn Caxa (AKyTrs)»*. STOT OnbIT BNOJSIHe cnpaBes-

O TOM, B KaKoM NOpsAAKe MOXKeT MPOUCXOANTb COKPALUEHNE YNCIEHHOCT OJIEHEl, CM. MONOXeHUs
3aKoHOB 06 oneHeBoacTBe Hopaerun (naparpad 60), Lseunn (naparpad 65a) n GuHnsHZuM (rna-
Ba 3). Hy>XHO Npr3HaTb, 4TO AAHHbIN BOMPOC YyBCTBUTENbHbIN, BbI3bIBAIOLLMIA COPbI MEX/Y OfleHe-
BOZIaMU 1 OpraHamm rocyAapCTBEHHOM BacTu, AOXOAALME O CyAe6HbIX pa3bupatenscTs. O6 3Tom
CBUAETENbCTBYET, HaNpUMep, HOPBEXCKUIA ciyyal (cm.: Henley). Norwegian herder ordered to put
down dozens of reindeer in controversial cull // https://www.theguardian.com/world/2017/dec/22/
norway-court-clears-way-for-controversial-reindeer-slaughter?CMP=share_btn_url).

MmeeTca B BUAY NPUHATME TaKMX aKTOB, KaK CTaHAAPT OTBETCTBEHHOCTU Pe3nAEHTOB APKTUYECKON
30Hbl BO B3aMMOOTHOLLEHMAX C KOPEHHbIMW ManoUnCIEHHBIMU HAPOAAMK, MPOXKUBAOLLMA 1 (UNN)
OCYLLECTBAALWNMN TPAAULNOHHYIO XO3ANCTBEHHYIO AEATENIbHOCTb B JAHHON 30He (YTB. NpurKa-
30M MuHunctepcta PO no passututo JanbHero Boctoka n ApKTuKy ot 23 Hoabpsa 2020 r. N°181 //
CNC «KoHcynbTaHTln0C») 1 MonoxeHne o nopsaake BO3MeLLEHNA YObITKOB, MPUYNHEHHbIX KOPEH-
HbIM ManoUYnCieHHbIM Hapofam, NX 06 beAUHEHNAM 1 fNLaM, OTHOCALMMCA K AaHHBIM Hapoaam,
B pe3ynbTaTe HaHeceHMs ylepba NCKOHHON cpefie 06UTaHNA KOPEHHbIX MaloUMCIeHHbIX HAPOL0B
XO35NCTBEHHOWN [eATeNIbHOCTbIO OpraHmn3aLmnin Bcex Gopm cO6CTBEHHOCTH, a Takxe Gpranyeckumm
nuuamu (yTB. MNoctaHoBneHnem MNpasuTtenbctea PO oT 18 ceHTAbGpa 2020 r. N° 1488 // C3 PO. 2020.
Ne 39. Cr. 6065).

Cm.: fikyTckmne BegomocTu. 2010. N@ 30.
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NMBO MPU3HAETCA KaK OCHOBA [/ COBEPLUEHCTBOBaHMA GpeiepasibHOro 3aKoHoa-
TeNbCTBa B paccmaTtpmBaemoi chepe™;

— BKJTIOYEHME B IMLEH3MU, BbiJaBaeMble MPOMbILLISIEHHbIM KOMMAHUAM Ha Befe-
HMe 3KOHOMMYECKOW JeATENbHOCTM Ha TEPPUTOPUAX TPAAULMOHHO 3aHMaeMbIX
1 MCNOJIb3yeMbIX CEBEPHbIMI Hapoamu, 06A3aTeNIbCTB He TONbKO MO BbiMiaTe KOM-
neHcalumin 3a HaHECEHHbIN yulep6 NPUPOAHbLIM pecypcam, HO 1 MO NPOBEAEHMIO
HeobOX0AMMbIX PeKYSIbTUBALMOHHBIX PaboT Ha HapyLUeHHbIX 3emMAx" 1 CORenCTBIIO
B pa3BUTUN ONIEHEBOACTBA;

- MPaBOBblEe rapaHTWM yYyacTua NpeacTaBUTeNen ManoymcieHHbIX Hapoaos Cee-
pa B NPUHATUN peLLeHNiA MO BONPOCaM, 3aTparvBatoLLm UX Npasa U MHTepechl Npu
OCBOEHMUU NPOMbILLAIEHHBIMY KOMMNaHUAMU NPUPOAHbIX PECYPCOB B MeCTax Tpaau-
LIMOHHOTO NPOXMBAHWUA N TPAQULMOHHOWN XO3ANCTBEHHOW AeATENbHOCTA AaHHbIX
HapoZO0B, B TOM YKCJIe MO COrNACOBAHMIO C HAMU NMPOEKTOB 3TNX KOMMaHU Ha BCex
3Tanax Ux peanu3aunuy, npegocTaBaeHno MHPOPMaLMM O XO3ANCTBEHHON AeATeNb-
HOCTW 1 CO3[aHMI0 YCIOBUIA AN1A €€ KOHTPOJIA, CBOEBPEMEHHOMY PAaCCMOTPEHMIO
BO3HVKaIOLWMX NPETEH3MN N KOHOSIMKTOB.

MaToe. BaxHo, cneflya HOpMam MexlyHapoAHOro npaBga, B «<KnnmaTnyeckom fokK-
TpuHe Poccuinckon Mepepaunm»* NpusHaTh, UTO ManoyncieHHble Hapoabl Cee-
pa — 06LHOCTY, XM3HeOesATeNIbHOCTb KOTOPbIX 0CO00 3aBUCKT OT KIIMMaTUYECKNX
n3meHeHui. LlenecoobpasHo 66110 Obl 3aKOHOAATENbHO FAPAHTUPOBATb MM MPABO
Ha 3alMTy OT Ha3BaHHbIX M3MEHEeHUN™, NpegyCcMOTPEB NPUMEHUTENBHO K TPaau-
LIMOHHOMY OJIEHEBOACTBY:

— BefleHVe Ha MOCTOAHHOWN OCHOBE C NPYBMIeYEHNEM ONEHEBOLOB MOHUTOPUH-
ra 3a KNnMmMaTuyeCcKumu U3MeHeHUAMU 1 VX BINAHUEM Ha COCTOSIHME OJIeHbUX NacT-
6ULL, AOCTYNMHOCTb M CTPYKTYPY NPUPOAHBIX PECYPCOB;

- UHPOPMUPOBAHKE ONIEHEBOAOB O NPOUCXOAALNX KIUMATAYECKMX U3MEHEHN-
AX, UX AUHAMUKe 1 NepcrneKkTBax BO34ENCTBNA HA OJIEHEBOACTBO;

— yCneHne KOHTPONA 1 OTBETCTBEHHOCTM B CUTYaL MM PaCLUMPAIOLLMXCA BO3-
MO>KHOCTel1, N03BONALWMX 6oNlee MHTEHCUBHO UCMONb30BaTh CEBEPHble TePPUTO-
pvn — TEPPUTOPUU MPOXKMUBAHMA N TPAZULNOHHOM XO3ANCTBEHHON eATe/IbHOCTU

“ Cm.: AHOpuyeHko J1.B. CoBpeMeHHble NpobGriembl peaniisaLinm rocyfapCTBEHHOW HaLMOHaNbHOM NoAu-

TVKK Poccuinckon Oepepauyn: npaBoBo acneKT // »KypHan poccuiickoro npasa. 2024.T.28.N26.C. 15;
Qununnosa H.A. STHonornyeckasa skcnepTnsa: GopmaTbl U NEPCNeKTUBbI UHCTUTYLMOHANN3aLnn
B poccuickom npase // fTocyaapcTtso n npaso. 2024. N2 3. C. 92-93.

*' [laHHble paboTbl OCYLIECTBNAIOTCA B MOPAAKE, YCTaHOBNEHHOM 3eMeNbHbIM Kofiekcom PO (cT. 12,13,

39.8 n gp.), n MNpaBunammn pekynbTUBaLMK N KOHCepBaLmu 3emenb (yTB. NocTtaHoBneHnem lMNpasu-
Tenbctea PO ot 10 uiona 2018 r. N2 800 // C3 PM. 2018. N2 29. C1. 4441.

42

YT1BepxaeHa Ykasom MpesvpaerTa PO o1 26 oktabpsa 2023 1. N° 812 // C3 PO. 2023. N2 44. Ct. 7865.

# CM.: adyH E.O. KOHCTUTYLIMOHHO-NIPABOBOE Pa3BUTME KOPEHHBIX HAPOJO0B B MEHAIOLLEMCA MUpe:

OMbIT aPKTUYECKVX FOCYAaPCTB: ANC. ... BOKT. lopuf. HayK. TiomeHb, 2024. C. 334; [nadyH E.O. KnumaTuue-
CKMe NpaBa MasioumnCeHHbIX HapohoB B cTpaHax BPVKC // Mpo6nembl npasa. 2021. N2 4(83). C. 23.
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ManiounCIeHHbIX HapoaoB CeBepa AnA Pa3BUTKA TPAHCMOPTHBIX CUCTEM, HEAPO-
Monb30BaHUA 1 TYPU3Ma;

— KOMMeHCcaTOpHbIe MeXaHM3Mbl, BK/ltoUatoLe BOCCTAaHOBMIEHWe nacTouwy, npe-
LOCTaBNeHMe HOBbIX 3eMeNb 1A BblNaca ofieHeln, GrHAHCOBYIO NOAAEPKKY B CITy-
yae nx rnbenu B pesynbTate NPUPOAHbIX KaTakU3MOB;

- cbop, cMcTeMaTU3aLMIo, XpaHEHWE, U3yUeHre 1 pacnpocTpaHeHme TpaanLNoH-
HbIX 3HAHWIA OIEHEBOLOB O PaLMOHaNIbHOM NCMOMb30BAHNM SKOCUCTEM CEBEPHbIX
3emMefib, a TaKXKe VX NMpUBeYeHMEe B KAUECTBE SKCMEPTOB Kak HOCUTENEN STUX 3Ha-
HUIM NPY NPUHATAN YMPaBIeHYECKNX PELLUEHNIA, KacaloLWnXCcA ONeHEBOACTBA, yCTa-
HOBJIEHVA 3aMPETOB 1 OrPAHMYEHNIA MO NCMOJIb30BAHMIO NacTOUL™;

- pa3paboTKy Ha GpefepanbHOM U PErMoHasIbHOM YPOBHSAX rOCYyAapPCTBEHHbIX
NPOrpamMmm CoLManbHO-9KOHOMMUYECKUX 1 MPUPOLOOXPAHHbBIX Mep Mo aganTauum
CEeBepPHbIX HAPOOB, BK/OUasA ONIEHEBOAOB, K KIIMMATUUYECKM U3MEHEHUAM C LiEeNbIo
3alLKMTbl VX 00Pa3a KM3HU 1 TPAAULNOHHOW XO3ANCTBEHHON AeSTeIbHOCTU.

Conclusion
BmecTo 3aknoueHnsa

B 2025 r. 3aKkaHuMBaeTcA CPoK AencTena KoHuenumm ycTonumBoro passurua
KOPEHHbIX ManouncyieHHblx Hapoaos Ceepa, Cnubnpu n NanoHero Boctoka Poc-
cunckon Qepepaunn®.OHa NpoBo3riallaeT B KauecTBe NPUHLMIMNOB YCTONYMBOrO
pa3BUTMA 3TVX HAPOLOB MPU3HaHMe 3eMnu, APYrMX NPUPOLHbIX PeCypcoB 1 6na-
rornosnyuns oKpy»atoweln cpefibl Kak OCHOBbI NX TPaAULNOHHOIO 06pa3a XM3Hu
M TPaAULMOHHOW XO3ANCTBEHHON AeATENbHOCTY, a TakXKe pauuoHanbHOE UCMOb-
30BaHMe 3emeslb U APYrnX NPUPOAHbIX PeCYypCoB B MeCTax TPaANLMOHHOMO MPOXN-
BaHWA 1 TPAANLMOHHOW XO3ANCTBEHHOW AeATeNIbHOCTU fiaHHbIX HapodoB. Onnpaacb
Ha yKa3aHHble NpuHUMUNbl, KoHuenuma K nepBooyepeHbiM 3agayam, Tpebyowmm
pa3speLueHunsa, OTHOCUA: YCTaHOBEHME MPABOBOro peXxuma OXpaHbl TEPPUTOPUI
TPaANLNOHHOIrO NPUPOAOMNONb30BaHNA, MpefoCTaBeHe NMLam 13 Ymcia mMasno-
yncneHHbIXx HapoaoB CeBepa 3eMesibHbIX YYaCTKOB A1A BeleHUA TPaanLNOHHOMN
X03AANCTBEHHOWN feATeNbHOCTM, onpefeneHne nopaaka NnpoBefeHna STHONOMru-
YeCKOW 3KCNepTU3bl, KAPTUPOBaHME, OLEHKY NPUPOAHbIX PECYPCOB, MOHUTOPUHT
COCTOAHMA MCKOHHOW Cpefbl 0OOUTaHNA 1 SKOSTOMMYeCKo CUTYaLum B MecTax Tpaau-
LIMOHHOTIO NPOXNBAHWUA 1 TPAAMLMOHHOW XO3ANCTBEHHOW AeATENbHOCTU CEBEPHbIX
HapoZ OB, OXPaHy 1 paLMoHanbHOe UCMONIb30BaHMe NacTOULL, a TakXe 3aBepLUeHre
3eMesfIbHO-KafacTPOoBbIX PaboT ANA pa3BUTMA CEBEPHOroO ofleHeBoACTBa. [prBe-
JAEHHbIe MONOXeHMA BO MHOTOM OCTalTCA He peann3oBaHHbIMU. IMeHHO noaTomy

06 oneHeBOAUECKNX 3HAHNAX U UX 3HAYEHU B KOHTEKCTE KNMMATUYECKUX U3MEHEHWI CM.: [To200a-
es8 M.A. Ykas cou. C. 275-280.
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YtBepxpaeHa pacrnopsaxeHuem Mpasutenbctea PO ot 4 pespana 2009 r. N2 132-p // C3 PO. 2009.
Ne 7. Cr. 876.
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06cyKaaemMblil NPOEKT HOBOW ogHoMMeHHON KoHuenuun go 2036 1. (oHa 06bsB-
nAeTCA NPeeMCTBEHHON MO OTHOLWEHMIO K KoHuenuum 2009 r.)akTyanbHbIMU Ha3bl-
BaeT nofobHble Xe 3apaun (n. 3,32, 36, 37).

MNocTaBneHHble 3aaaun 00ycnoBMBaloT HEOOXOANMOCTb aeKBaTHOrO COBEPLUEH-
CTBOBAHWSA 3eMeSIbHOro 1 NPUPOA0OXPAHHOIO GpefepanbHOro 3aKOHOAATENNbCTBA.
JononHeHnem K Hemy Morno 6bl cTaTb NpUHATYE defeparnbHOro 3akoHa O CeBEPHOM
oneHeBoacTBe” ¢ BKJIIOUEHNEM B HETO BbllLe 0OOCHOBAHHbIX MOMOXEHWI, FapPaHTU-
pyroLWMX C STHOKYNLTYPHbIX NO3MLMIA NpaBa ManiouncieHHbx HapogoB CeBepa Ha
TPaAULMOHHOE ONIEHEBOACTBO M 3EM/IN KaK MaTeprasibHOM OCHOBbI A4 TaKoW fen-
TeNbHOCTU, pPaLMOHaNbHOE UCMOMNb30BaHMe AaHHbIX 3eMeSlb OflIeHEBOLAMM U HbIMU
Nnonb3oBaTeNAMM, a TakXKe 3alMLLIaLWLNX ONIEHEBOAOB OT KNTMMAaTUUYECKMX N3MeHe-
HUI. YKa3aHHbIN 3aKOH NO3BONUT YHUOULMPOBATb PerMoHasbHoe 3akoHogaTe b-
CTBO, B TOM UYMCJIe B YaCTW PACcCMATPMBAEMbIX OTHOLLEHWIA.
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AHHOTauuMA. B cTaTbe aHann3npyoTca posib U 3HaYeHre gencTeyoLen KoHcTu-
Tyumm Poccunckon Qepepaunn. PaccmatprBaloTca ee JOCTOMHCTBA M HEQOCTATKM,
HaKoMMBLUMECA 3a TPUALATUNETHUI Nepuog ee AeNCcTBUs, NpobnemMbl, CBsi3aHHble
C HeOOXOAMMOCTbI0 PedOPMMPOBAHUA U MOLAEPHU3ALINN €e HOPM B LIeSIsIX COBEpP-
LIEHCTBOBaHMA KOHCTUTYLIMOHHOIO NpaBa 1 3akoHofdaTenbcTBa. OTmevaeTcsa, uto
pa3BuTME HALMOHANbHOrO KOHCTUTYLIMOHHOMO 3aKOHOAATeNbCTBA HEBO3MOXHO
6e3 onopbl Ha NPOrpPeCcCUBHbLIN MeXAYHaPOAHbIV ONbIT 1 6e3 yyeTa coxpaHeHuA
06LEeCTBEHHbIX MPVHLMUMOB U TPAANLMOHHbIX LLEHHOCTEN €€ MHOFOHALMOHANbHOIO
Hapoga. Hopmbl KOHCTUTYLUKM ABAAIOTCA HEOTbEMIEMbIM 3lIEMEHTOM HaLMOHasb-
HOW 6€30MaCHOCTM CTPaHbI, MPABOBbIM FAPAHTOM COXPAHEHNA FOCYAAPCTBEHHOTO
CyBepeHuTeTa, He3aBUCMMOWN BHYTPEHHEN N BHELUHEN MOMNTUKN, HALNOHAIbHOMN
N KOHCTUTYLIMOHHOW NOEHTUYHOCTU.

Keywords: Constitution; democracy; human rights; legitimacy; functions;
principles; referendum; executive; legislative branches of power.
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Introduction
BeBepeHne

KoHctutyuma Poccuiickon QepepaLyy c MOMeHTa ee NpuHATUA 12 fekabps 1993 ro-
[,a, BOT y>Ke Ha MPOTAXKEHNM TPeX AeCATKOB NeT, ABNAETCA AAPOM COBPEMEHHOM POC-
CMINCKOW NPaBOBOM CUCTEMDbI.

C npuHaTrem KoHcTtutyumm Poccuinckon Mepgepaummy cTpaHa nonyuunia npouy-
HbI1 MPaBoBOW GyHAAMEHT, NO3BONUBLLUNIA 06ecneynTb NOAUTUYECKYHD, SKOHOMU-
YecKy 1 coumanbHyo LEeNOCTHOCTb rocygapcTaa. Cymena NponTu 1 He BCTYMNUTb



BRICS LAW JOURNAL  Volume 12 Issue 1 (2025) 186

B XaOC HECKOHYAEMbIX KOH(IMKTOB PErmoHoB, BlacTel, naeonoruii. MponTtn n He
06pyLWNTb 06LLEeCTBO, He NOTEPATb FOCYAAPCTBEHHOCTD.

CerofHs, C BbICOTbl MPOXNUTbIX NPY KOHCTUTYLMM NET, O4YeHb BaXKHO CMOKOMHO
OLEeHUTb Ponb 1 3HayeHre OCHOBHOIO 3aKOHa CTPaHbl, ero COOTBETCTBME BbI30BaM
N peannam COBPeMeHHOro Mrpa.

OueHunBasn JOCTOMHCTBA M He[OCTaTKM AeNcTBYoLWen KoHCTUTY LM Poccuinckom
Mepepaunv 3a npoleLiee TpuaLaTANeTUe Nocse ee NPUHATUA, HEOOXOANMO OTMe-
TUTb, UTO KOHCTUTYLMA cOBpeMeEHHOI Poccnm, Kak 1 niobas KOHCTUTYLMSA, 3TO 0CO-
Oblll NPaBOBOV AOKYMEHT, PerynunpyoLmii Hambonee BaxHble BOMPOCHI rocyaap-
CTBEHHOW U 0OLLECTBEHHOW »KN3HW CTPaHbI.

KoHctutyuna Poccuinckon Oepepaumm ABAAETCA € AUHCTBEHHbIM IOPUANYECKM
[OKYMEHTOM, COfiep»KaLlM HOPMbI BCex oTpacsien npasa. [1py 3TOM HOpMbl KOH-
CTUTYLMOHHOIO NpaBa ABMATCA OCHOBOMOJAraloLW MM MO OTHOLLEHWAM K HOpMam
LPYrux oTpacnien pocCUMCKoro npasa.

KoHctutyuna Poccniickon Qenepauni, Kak >KMBOM JOKYMEHT MPAMOro AeCTBUS,
3a npowegwmne Tpy OecATUNeTMA NpeTepnena cylecTBeHHble n3meHeHuA. B ee
TEKCT NOCTeNeHHO BHOCUINCb COOTBETCTBYIOLME M3MEHEHMUA U [ONONHEHNA, NPO-
LAVIKTOBaHHble Bbl30BaMy BpeMeHW. 3a BeCb Neprof ee HenpepbiBHOro AenCTBUA
6b1n paspaboTaH 3GHEKTUBHBIN MEXaHN3M BHECEHWA N3MEHEHWIA U AOMONHEHWN
nocpencTBom ocobbix pefepanbHbIX 3aKOHOB O nonpaskax K KoHcTutyumm Poc-
cuiickor Oegepauun. Tak, HanprmMep, 3akoH oT 30 fekabpa 2008 ropa N2 6-OK3 «O6
N3MeHeHnn cpoKa nonHomouun MpesumgeHTa Poccniickon Gepepaumm n focynap-
cTBeHHOM [lymbl» yBenuumun cpok nonHomoumn lNpesnaeHTa go wectn net, a locy-
[apCTBEHHON [lymbl O NATU NeT. B 3TOM e KOHTeKCTe 3aKoH oT 30 gekabps 2008
roga N2 7 — ®K3 «O KOHTpOsNbHbIX NoIHOMOYMAX focygapcTBeHHON ymbl B OTHO-
weHuu MpasuTenbctBa Poccninckon Oepepauun»' ob6sa3an Mpasutenbctso Poc-
cunckon Oepepauun npefocTasnATb B [ocygapcTBeHHyio [lymy oTyeTbl 0 pesysnb-
TaTax ero fgeAaTenbHOCcTU. Ha ocHoBaHUM 3aKoHa oT 5 despana 2014 roga N2 2-OK3
«O BepxoBHom Cype Poccuiickoii ®epepauum 1 npokypatype Poccuiickon Qepepa-
Lm» NPOU3OLLNN N3BECTHbIE 3MeHeHNA B cyfebHon cucteme Poccuiickon Qepe-
pauunn. 3akoH ot 21 utona 2014 roga N211-OK3 «O CoseTe Oepepaunn Qenepans-
Horo CobpaHusa Poccuiickon Oepepaummn» onpegenun noaHoMmouns MNpesngeHTa
Poccuiickon Oepepayum no yyactnio B GopMmMpoBaHMM BEPXHEN nanaTbl napna-
MeHTa. B 2005 rogy locypnapctBeHHon [lymoin Poccuiickoi Gegepaumm 6b11 NPUHAT
DepepanbHbIi 3aKOH 0T 27 fnekabpsa 2005 roga N2 196-D3 «O napnameHTCKOM pac-
cnepoBaHun QepepanbHoro Cobpanua Poccuiickon Gepepaumm»’, a B 2013 rogy —
«O naprameHTCKOM KOHTPOJE».,

' C3P(.2009.Ne 1.CT. 2.
> C3P®.2006.Ne 1.CT.7.
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1. Results and Discussion
Pe3ynbTaTbl M 06CyKaeHue

lNepmaHeHTHO NPOBOAUMASA Ha MPOTAXKeHUW TpuauaTt net B Poccuninckon Oepe-
pauuu, agMMHUCTPaTBHaA pedopMa Co BCel OUEBUAHOCTBIO NMoKasana Heobxoaun-
MOCTb JanbHeNwWwero n3MeHeHnA KOHCTUTYLIMOHHbIX MEXaHN3MOB PerynnpoBaHua
bYHKUMOHMPOBAHMA roCcyAapCcTBEHHOrO annaparta.

CnepyeT 3aMeTuTb, UTO 6e3 CBOEBPEMEHHbIX U PeLLUUTENbHBIX M3MeHeHWI B KoH-
cTmuTyumm Poccuinckon Oefiepanimm HEBO3MOXKHO Oblnio obecneunTb BoccoeiHEHNE
Poccum ¢ Kpbimom, rapaHTMpoBaTh 3alymTy nNpas, MMYyLLECTBEHHbIX U WHbIX 3aKOH-
HbIX MHTEPECOB PYCCKOrO HacesleHnsa, MPOoXKMBAIOLLEro Ha TeppuTopuin KpbiMCKo-
ro nonyocTposa’.

3acnyKuBaeT oTAeNIbHOWM CaMOCTOATENbHOM HOPMAaTMBHO-NPaBOBOW 1 OKTPU-
HaNbHOW OLeHKM KOHCTUTYLMOHHbIe HoBaumn 2020 roga. Peub nget npexae Bcero
0 HOpMaX, YCTaHABNMBAKLLMX TPEOOBaHUA K NMLaM, 3aMeLLALLNM FOCYAapCTBEH-
Hble JOMMKHOCTY 1 PAL MHBIX JOMKHOCTEN, CBA3aHHbIX C peanu3auuen pyHKUUn
ny6nunuHom BnacTu (B YacTHOCTU, cTaTbn 77-78, 81, 95,97, 103, 110, 119, 129 KoH-
ctutyumm Poccunckon Qegepavmn).

B HacToAWee BpeMA akTyanbHOM AN KOHCTUTYLIMOHHOTO NMpaBa Y KOHCTUTYLK-
OHHOro 3aKoHogaTeNnbcTBa Poccum octaetca npobnema o COOTBETCTBMM HOPM MEX-
LAYHapOAHOro NpaBsa 1 BHYTPUHALMOHAaNbHOrO NpaBa B CBeTe HageneHua KoHCTnTy-
unoHHoro Cypa Poccunckon Oepepali NOAHOMOUYMAMM MO NPUHATUAIO PeLLEHWN
0 BO3MOXHOCTM (M1 HEBO3MOXHOCTU) NCMONIHEHMWA PELUEHNIA MEXIOCYAaPCTBEH-
HbIX CyfileOHbIX opraHoB. OCHOBOW AJ1s1 MPUHATUA Takoro peflepasibHOro KOHCTUTY-
LIMOHHOIO 3aKOHa ABUJI0Cb NOoCTaHoBeHne KoHcTuTyumoHHoro Cyga Poccuinckonm
Qepepauny o Npru3HaHUM BepxoBeHCTBa KoHcTutyumm Poccniickon Oepepauum npu
ncnonHeHnn pewenun EBponenckoro Cyga no npaBam yenoseka (ganee — ECY).

CnepyeT Npur3HaTh, YTO M3HAYANbHO CJIOXKMBLUMECA HEMPOCTbIE OTHOLIEHNA MEX-
ny Poccniickon Qepepaument n Cosetom EBponbl npogomkatoT yxyaLwaTbes, Ho B Poc-
CU OHU BbICTPANBANMCh 1 BbICTPANBAIOTCA HA OCHOBE KOHCTUTYLIMOHHbIX Y MeXAY-
HapoAHbIX HOpM. KOpuanyeckoe OMUHUPOBAHE HOPM MeXAYHAapPOAHOro nNpasa
HaZ HOpMaMK HaLMOHANbHOMO 3aKOHOAATENbCTBA ABNAETCA ClieACTBMEM 06LEMU-
POBOW MPaKTUKMN COBPEMEHHbIX rocyfapcTB. Poccus, Kak n gpyrue gemokpatmye-
CKMe rocyfapcTBa COBPEMEHHOrO M1Pa, NMPU3HAET CyLLeCTBOBaHNE MeXAYHapOAHO-
ro npaea 1 PacCMaTPUBAET €0 HOPMbI Kak COCTaBHY0 YacTb COGCTBEHHOI NPaBOBOA
cmcTemsl. B T ke Bpema HopMbl KoHcTuTyuumn Poccuinckon QOenepaumn apnaoTca
HeoTbeM/IEMbIM 3/IEMEHTOM CUCTEMbI HaLIMOHasIbHOV 6€30MacHOCTY CTPaHbI 1 Npa-
BOBbIM rapaHTOM COXPaHEeHUs1 06LECTBEHHbIX MPUHLUMMOB U TPAANLMOHHbIX LeH-

*  QepepanbHbiit KOHCTUTYLIMOHHBIN 3aKoH oT 21 mapTa 2014 r. N2 6-OK3 «O npuHATAn B Poccuinckyio

Depepauuto Pecnybnukm KpbiM 1 06pazoBaHumi B coctase poccuinckoin DefjepaLmi HOBbIX CyObeKToB —
Pecny6nuku Kpbim 1 ropofa defepanbHoro 3HaueHua Cesactonona» // C3 PO. 2014. N2 12. Cr. 1201.
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HOCTel ee MHOTrOHaLMOHaNbHOro Hapoga. MNprHUMN NprMaTta o6Lenpr3HaHHbIX
LIEHHOCTEN 1 HOPM MeXYHapPOAHOro Npasa 1 MeXayHapOAHbIX JOrOBOPOB B CUCTe-
Me HaLMOHanbHOro npasa 3akpernseH B NyHKTe 4 ctaTby 15 KoHcTuTyuumn Poccnin-
ckon Qepepaunn. OfHaKO B CJlyyae HECOOTBETCTBMA MOSIOXKEHNIN 1 HOPM MEXAY-
HapogHoro gorosopa KoHctutyunn Poccniickon Qepepavmm, 6yayT NpUMeHATbLCA
KOHCTUTYLIMOHHO-MNPaBOBble HOPMbl 11 MOSIOXKEHUA NocneaHen. Takne QNCKpumm-
HaLMOHHbIE peLleHnA MeXrocygapCTBEHHbIX OpPraHoB B oTHoweHun Poccuu, npu-
HATblE HA OCHOBE MONOXKEHUI MEXAYHaPOAHbIX foroBopos Poccuiickon Qepepa-
LMK, B COOTBETCTBUU C KOHCTUTYLIMOHHbIMM nonpaBkamu 2020 roga, He nognekat
ncnonHeHuto B Poccniickon Oepepauunm (ctatba 79 KoHcTutyumn).

HekoTopble eBponenickme LLEHHOCTY M3HaYaibHO ObIfN 1 OCTAKTCA Uy>KAbIMA
ansA HapoaoB Poccnn Kak MHOFOHALUMOHAJTbHOW U MHOTOKOHEeCCMOHaNbHOM CTpa-
Hbl, TaK 11 4J19 BCEro XpUCTUAHCKOrO 1 MyCyNibMaHCKOro mupa. C loprgnyeckom ToUKn
3peHns NosABeHne B NOCTIeAHME FOfbl MHOXeCTBa COopHbIX peweHuni ECMY B oTHO-
WweHum Poccnm, meroLmx ABHO NONUTUYECKII OTTEHOK, HEMPUEMIEMO, MOCKONbKY
BTOPraloTCA B FOCYAapCTBEHHbIN CyBePEHUTET, NblTaloTCA BANATbL Ha rOCYAapCTBEH-
HYI0 1 NpaBoBYO cucTemy Poccun.

Ecnu oueHnBaTb posnb 1 3HaueHne KoHctutyuum Poccuinckorn Oepepaunmy yepes
ee 6a30Bble HOPMbI-MPUHLMMbI (MPU3HaHWE MNPaBOBOW CBOOOAbI YeNTOBEKA U rPaX-
[aHVHa BbICLLEN LIEHHOCTbIO, PAaBEHCTBO BCEX Mepes 3aKOHOM, pa3feNieHue BlacTen,
BEPXOBEHCTBO MNPaBa, UAE0NOrMYeckoe 1 NoiMTNYecKoe MHOroobpasue, erntnm-
HOCTb BNIaCcTU, NPABOBOE, COLManbHoe, pegepaTMBHOE rOCyAapCTBO, AEMOKPATU3M,
HEeOoTUY[1aeMOCTb OCHOBHbIX MPaB 11 CBOHOA YENOBEKA U UX MPUHAANEXHOCTb KaX-
LOMY OT POXKAEHMA, FOCYAapCTBEHHOE €AVHCTBO 1 TepPUTOPUanbHas LeNIOCTHOCTD)
1 GyHKUMYM (OpraHr3aLOHHasn, yYpeauTenbHas, puanyeckas, nonutnyeckas, nge-
onoruyeckas n gpyrue), BaXHO OTMETUTb, UTO MX 3aKpenseHne B Hopmax OCHOB-
HOrO 3aKOHa CTPaHbl CbIrPaNno NCKIOYNTENIbHO MO3UTUBHYIO POJib B CTAHOBNEHNN
N yCUNEHN HOBOFO POCCUINCKOrO rOCyAapcCTBa M 3apOXKAatoLLEroca HOBOMO rpa-
naHckoro obujectsa B Poccun. Hapsagy ¢ o6LecTBeHHbIMY LLEHHOCTAMM U NPUHLK-
namu KoHctutyuma Poccniickor eflepauv onpegenmna 1 3akpenusa B CBOUX HOp-
Max NPUHLMMbI SKOHOMUYECKOI CUCTEMbI: MPU3HaAHWE 1 3aLMTa PaBHbIM 06pa3om
YaCTHOW, roCyapCTBEHHON, MyHULMNAaNbHOW 1 MHOW GOpM COBCTBEHHOCTHY; eau-
HOE SKOHOMUYECKOE NMPOCTPAHCTBO; MOAAEPKKA KOHKYPEHLUK; CBOOOAA SKOHOMU-
yeckou geaTenbHOCTH.

Kak cuctemoobpasyowmii foKkymeHT KOHCTUTYLMs Poccym BbINOsHAMA Y NPOJoS-
KaeT BbIMOJIHATb OPraHN3aLVOHHY GYHKLUIO, MOCKOJIbKY YCTaHABIMBAET U YNOPs-
[l0YVBaeT CUCTEMY Ba)KHbIX OOLLECTBEHHbIX OTHOLLEHWI, B3aMMHbIX CBsI3el yenose-
Ka, KONeKTMBa, rocyfapcTBa 1 rpaXaaHcKoro obulectsa.

Co3npatenbHas, NO3NTUBHaA POnb 1 3HaveHne KoHcTuTyuumn Poccniickon Oepe-
pauu B CTaHOBNEHUN 1 Pa3BUTUM POCCUINCKOTO rocyaapcTBa 1 obLLecTBa ApKo npo-
ABnAeTCA yepes ee GyHKUMN: OPraHN3aLMOHHYI0, yUpPeaUTENbHYIO, IOPUANYECKYIO,
NOINTUYECKYIO, MAEONOTMYECKYIO 1 HEKOTOPbIE Apyrue.
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YupeputenbHaa ¢yHKUmA KoHctutyumm Poccninckon Oepepaunn npoasnset
cebA B yCTaHOBNEHUUN U lOpUANYECKOM 0GOPMIEHNN OCHOB KOHCTUTYLIMIOHHOIO
CTpOA, CTaTyca IMYHOCTU, CUCTEMbI Y MPUHLUMOB OpraHn3aLmm geaTesibHOCTU opra-
HOB roCyfapCTBEHHOW BNacTU M MeCTHOro CamMoynpaBneHus.

KoHctutyuua Poccuickon Oepiepavn, kak OCHOBHOW 3aKOH rocyaapcTsa, obna-
JaeT BbICLIEN IOPUANYECKON CUTOW 1 B COOTBETCTBUM CO cTaTben 15 nmeer npsa-
Moe gencTene. KOHCTUTYLMA ABNAETCA OCHOBOW HOBOW NPaBOBO cucTembl Poccum
1 onpenensaeT rnasHble HanpaBaeHNA Pa3BUTMA OTEYECTBEHHOIO 3aKOHOAATE b-
CTBa. B 3TOM cocTouT ee rnaBHas opugnyeckaa pyHKLMA.

Mpeonornueckaa ¢yHkuma Konctutyumm Poccunckon Oepepaumm 3akpenne-
Ha B cTaTbe 13, B COOTBETCTBUM C KOTOPOW B PoCcm Npu3HaeTca naeonornyeckoe
MHOroobpasue U OfHOBPEMEHHO 3aMpeLLaeTcsa YCTAaHOBNEHME KaKoW-nnbo naeo-
NOrnM B KauecTBe roCnoACTBYOLLeN 1 06Lieo6sa3aTeNbHON, pa3XXuraHue colranb-
HOW, PacoOBOW, HaLMOHANbHOW U PENUIMO3HON PO3HN OKa3blBaeT HEMOCPeACTBEH-
HOe BANAHME Ha AYXOBHYIO K13Hb 00LecTBa. [1py 3TOM NpaBoBOE perynupoBaHue
06L1ecTBEHHbIX OTHOLLEHUI B nAeonornyeckon chepe «AomKHO 6bITb YMHbIM, OCTO-
POKHbIM, COOTHOCUMBbIM C COCTOAHMEM, LIeNIAMU U LLEHHOCTAMUY .

MOoXHO 1 flanblue nepeuncnaTb JOCTOMHCTBA KoHCcTUTyunm obpasua 1993 roga.
OHw ecTb 1 UX fEeNCTBUTENbHO MHOTO. BaxkHo gpyroe: KoHcTuTyuma Poccmm cocto-
ANacb HECMOTPA Ha NeCCUMUCTUYECKNE NMPOrHO3bI, Y OHa NPOAOJIXKAET HEMPEPbIB-
HO AeliCTBOBATb BOT YXKe TpU AecATKa JieT.

B HacToALEee Bpema No CBOeN CTPYKTYpe, coaepaHuio n popme KoHCTUTyumna
Poccninckon Oepepaum MMeeT YeTKyH0 JIOTVIKY MOCTPOEHMA ee IMaB U UX BHYTPEeH-
HIOK B3aUMOCBA3b.

Tak, rnasa 1 3aKpennifeT 0CHOBbl KOHCTUTYLMOHHOrO cTpoA Poccmun. Hopmbl rna-
Bbl 2 «[paBa 1 cBO6OAbI YeNOBEKA U rpaxJaHVHa» TECHO YBA3aHbl C HOPMaMW rna-
Bbl 1. B yacTHOCTW, 3aKpennAaeT NPUHLMN HEOTUYXAAaeMOCT/ OCHOBHbIX MPaB 1 CBO-
607 yenoBeKa v rpaxaaHriHa, X NPUHAANIEXHOCTb KaXKAOMY OT POXKAEHUA (YacTb 2
cTatbm 17). B cooTBeTCTBUM CO cTaTbe 18 KoHCTUTYUMK npaBa 1 cBo6oAbl Yeno-
BeKa M rpaxJaHunHa ABAAIOTCA HeNoCcpeACcTBEHHO AencTayowmmn. OHn onpeaens-
10T CMbIC/1, COAEPXKaHNe 1 MPUMEHEHNE 3aKOHOB, AeATENbHOCTb 3aKOHOAATENTbHOM
N UCMONTHUTENBHOW BNAaCTW, MECTHOIO CaMoymnpaB/ieHna 1 obecneunBaoTca npa-
Bocyavem. Mmasa 3 KoHctutyuum Poccuiickon Qepepaumm NocBsLieHa BONpocam
benepaTMBHOrO yCTPOMCTBA M OCOOEHHOCTAM B3aUMOOTHOLEHUI pefepanbHbiX
OpPraHOB roCyAapCTBEHHOW BIACTU U OPraHOB roCyJapCTBEHHON BacTh CyObeK-
ToB Poccuiickoin ®epepaumu. B Hell 3aKkpenneHbl Takme NpuHLMnbl GpefepaTiBHO-
ro yCTPOWCTBa roCcy4apCTBa, Kak rocyapCTBEHHasA LLeNIOCTHOCTb Y eAMHCTBO CUCTe-
Mbl FOCYAapCTBEHHOM BNACTW; pa3rpaHuyeHne npeameToB BeieH A 1 MOSTHOMOUMIA
MeXAy opraHamu rocygapctaeHHou Bnactu Poccunckon Oegepaumm n opraHamu

KOHCTUTYLIMOHHbIN NPUHLMMN MAEONOrMYeCckoro MHoroobpasus B Poccuiickon Oepepauum: MOHorpa-
dua / nog pea. A.A. Bacunbesa. M.: lOpuanutdopm, 2017. C. 187-188.
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rocyfjapCTBEHHOW BNAacTu ee CyObeKTOB; camoonpeferneHune Hapodos Poccuiickon
Qepepaymn.

MepeyHto BbICLLINX OPraHOB rOCYAapCTBEHHOW BNACTV NOCBALLEeHa rnaBa 4 KoH-
ctutyumm Poccuinckon Qepepaunn. Ee otkpbiBaet lMNpesngeHT Poccuiickon Qepe-
pauuu — rnaea rocygapcrea v rapaHt KoHCTUTyumn. B cootBeTCTBUN C BHECEHHBIMU
n3meHeHuAMY B KoHctutyumio Poccum ot 14 mapTa 2020 roga 6bio 3akoHofaTenb-
HO onpefgeneHo mecTo pe3ngeHTa B cMCTemMe rocyfapCcTBEHHbIX OpraHoOB Bha-
cTn. B cootBeTcTBMM C YacTblo 1 ctatbn 110 KoHcTuTyumm Poccninckon Qepepayun
MCNonHuTeNbHaA BNacTb ocywectenaetca MNpasutenbcteom Poccuinckon Qepepa-
uun nop obwmum pykoeoacTeom lMNpesngeHTa. Mpu atom Mpepcegatens MpaBuTenb-
ctBa Poccunckon Qegepaunn n B Lenom degepanbHoe NPaBUTENBCTBO MOAKOH-
TPOJIbHO NaBe rocyfapcTBa. B cooTBETCTBUM C KOHCTUTYLMOHHBIMM MOJTHOMOYMAMM
baKTMyeCK BClo NOTHOTY FOCYAapPCTBEHHOM NCMOMHUTENbHOW BNacTU B CTPAHE OCy-
wectenaet Npe3ngeHT.

B nocnepgHwve rogbl Ha pasnnyHbIX NOLWAaAKax, B TOM UMC/e Ha HayUHbIX KOHbe-
PEeHLMAX MEXOYHAPOAHOTO 1 BCEPOCCUNCKOrO YPOBHEW, MOAHUMANMNCL U 0BCYX-
[anncb akTyasbHble 1 3HauMMble MPo6eMbl KOHCTUTYLMOHHOTO CTPOUTENbCTBA
N KOHCTUTYLIMOHHOrO 3aKOHOaTebCTBa. B pamKax AaHHbIX MeEPONPUATII 3aTparn-
Ba/IMCb BONPOChI NepecmMoTpa CTPYKTYpbl 1 TekcTa KoHctutyuumn Poccuninckon Qepe-
pauuu (B TOM Uncne BbigeneHre CaMoCTOATENbHbIX M1aB, MOCBALLEHHbIX BOMPOCam
n36upaTenbHOro NpaBa v rpaxaaHcTea Poccuickoin ®epepaymm), BBeAeHMe nocta
BULle-Npe3MAEHTa, pPacLupeHne NOSIHOMOUYNI POCCUINCKOTO NapaMmeHTa B GopmMu-
poBaHuu npaBuTenbcTBa Poccunckon Oefepaynn, KOHCTUTYLIMOHHOE 3aKpernieHne
npagea Bbixofda cybbekTa u3 coctaBa Poccuickoin Oegepauuu, passutue ¢opm nps-
MOW fieMOKpaTuK Ha defiepanbHOM ypoBHe (B TOM umnciie pedepeHayma Kak BbiCLLen
dopMbl BonensbABeHMA Hapoda), obecrneyeHne 3aWnTbl U peannsauumy rapaHTu-
poBaHHbIx KoHcTuTyMelt Poccum npas 1 cBo6of YenoBeKa U rpaxaHunHa, pa3su-
Te MECTHOIO CaMoynpaBfieHNsa U Apyrue BONpochl’.

Mo Bonpocam n3meHeHwua fericteytoein KoHctutyumm Poccniickon ®epepayum
B pa3Hble roAbl Pa3nnNYHbIMU COLIMONOTMYECKNMM CITYK6amm MPOBOANANCH ONPOChI
HaceneHuA. Pa3bpoc MHeHWIA pecnoHAEeHTOB OKa3anca 60MbLUNM: OT MOSIHOM 3aMeHbI
enbumHcKkon KoHctuTyumm 1993 roga Ha HOBYIO, COBPEMEHHYI0, IO COXPaHeHMA ee
CTabUNIbHOCTN, OCTOPOXKXHOIO BHECEHUS B TEKCT AENCTBYIOLEN KOHCTUTYLMM HEO6-
XOAVMbIX AOMOSIHEHWI U 3MEHEHUI, MPOAUKTOBAHHbIX TPEOOBAHUAMMN BPEMEHM.
Tak, Hanpumep, Bcepoccunckmii LLeHTP n3yyeHus obLLeCTBEHHOMO MHEHUA (fanee —
BUMOM) k 10-neTHemy 1 20-netHemy tobuneto KoHctutyuun Poccniickon Mepepa-
L1 NPOBOAWN CneLranbHble COLMONnormyeckre nccnefoBaHma. B xoge nocnegHero
COLMONIOrMYECKOro ONpoca HaceneHns pecnoHaeHTam Obinv 3afaHbl Takne BOMpo-
Cbl: HACKOJbKO poccumaAHe 3HakoMbl ¢ KoHcTuTyumein Poccuinckon Oepepaumm; Kakoe

*  Ye6omapes I.H. KOHCTUTYLIMOHHO-NIPABOBbIE MeXaHN3Mbl GOPMPOBAHMIA €ANHO CUCTEMbI Ny6AY-

Hol BnacTu B Poccumiickon Oepepaumu // Poccuinckunia topramnyecknin xxypHan. 2020. N2 6(135).
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B/IMAHME HA »KM3Hb CTPaHbl OHA OKa3blBAEeT; MOXKHO /I BHOCUTb B €€ TEKCT N3MeHe-
HuA. Mo pe3ynbTatam onpoca 6bIv caenaHbl ciegylme BbiBoAbl. BonbLNHCTBO
POCCUNCKNX FpaxaaH (77%) nmetoT npefctaBneHne o KoHctutyuum Poccumiickom
®epepaumm, a 18% umTanu 3TOT JOKYMEHT. B T0 e Bpems 22% poCccusaH He UMetoT
O Hel HMKAKOoro npefcraBieHnsa 1 TONbKo 59% 3HaKOMbl C ee OCHOBHbIMW MOJ10-
»eHuamu. Mo Bonpocy BnnaHua KoHctutyunm Poccniickon Oefilepaumy Ha Xn3Hb
CTpaHbl 60NbLIMHCTBO (63%) OTBETUNW YTBEPAUTENbHO. [ToUT MOPOBHY pacnpene-
JINAINCb FOfI0Ca POCCUAH MO BOMPOCY NOAAEPKKM NOpALKa B AEATENBHOCTU rocy-
papcTBa (30%) 1 Mo BONPOCY rapaHTUii NpaB 1 cBO60A rpaxaaH (28%). MNpakTuye-
CKM NOJTOBMHA OMPOLUEHHbIX POCCUNCKUX FpaXkaaH (47%) cunTaloT, yTo KoHCTUTYLMA
Poccuninickon OepepaLuun JomkHa ObITb CTabUNBHON, @ UBMEHEHNWA B €€ TEKCT MOTYT
BHOCUTBCSA TOJIbKO MO Mepe HeoOXOAMMOCTU B PeAKUX 1 UCKITIOUUTENbHbIX Clyya-
ax°. Mpu 3ToMm, No HabNAEHNAM COLMONOroB, 3a NOC/IeAHNE AeCATb JIeT TeHAeHUUA
CTOPOHHWKOB 1 NPOTVBHUKOB 3aMeHbl POCCUNCKOWN KOHCTUTYLIMM Ha HOBYIO CYLLie-
CTBEHHO U3MeHWacb B CTOPOHY CTabUIbHOCTU. TaK, UNCNO CTOPOHHMKOB U3MeHe-
HuA KoHcTuTyuum Poccniickon Oefepauui 3a nepuog c 2000 no 2012 rogbl coKpaTu-
nocb ¢ 53% po 45%, @ UNCNO CTOPOHHMKOB CTabUSIbHOM KOHCTUTYLUN 3a nocneaHne
pecAatb net (2012-2022 rogbl), HA060POT, yBENNUMNOCH € 35% Ao 47%.

KoHctuTyuus Poccuiickoih QefiepaLuv, COXpaHAA N3BECTHYO CTabnnbHOCTb,
npw BCEM MNPV STOM He [OMHa OTCTaBaTb OT 3aMpPOCOB Pa3BUTKA 1 BbI3OBOB COBpe-
MEHHOTO MMpPa. B 3TOM cMbic/ie ee HOPMbI NEPUOANYECKI HY>KAAIOTCA B OPAabOTKe
1 COBEPLUEHCTBOBaHMM. B TO e Bpema Takne U3MEeHEHNA HOPM KOHCTUTYLUK Tpe-
OYIOT M3BECTHOW MOSIUTUYECKOIN OCTOPOXKHOCTN. KOHEUHO, 3TO BOBCE HE UCKITIOYaeT
Heob6XxoANMOCTb NPUBeEeHNA MONIOXKEHNI UCTOYHUKOB KOHCTUTYLIMOHHOIO NpaBa
C OOBEKTUBHBIMU XKN3HEHHBIMU PeanuAMY, UTO BIIMAIOT Ha CYBEPEHUTET U HaLMo-
HanbHble nHTepecbl Poccunckon Qegepavmm.

Yo KacaeTca HepocTaTKoB AencTtaytowen KoHctutyummn Poccunckon Oepepa-
LUK, TO OHY B LIeNTOM U3BeCTHbl. OfHM U3 HUX TPebytoT cpoyHoro pelueHus. [py-
rme MoryT 6blTb yCTPaHEHbI MyTeM BHECEHWA TOUYEUHbIX M3MEHEHWI B XMNBOW TEKCT
KoHcTuTyuuu.

MpepcTaBnAeTcA, UTO OOHUM M3 CEPbE3HbIX M 3acTapenbiX HeJOCTaTKOB Aewn-
ctytowen KoHctutyumn Poccninckonn Oepgepauymm ABnaeTca OTCyTCTBME YETKOW
1 BHATHOW NO3ULMM 3aKOHOZATENA No BONPOCY BceHapoaHoro pedepeHayma. Dege-
panbHbI KOHCTUTYLIMOHHBIN 3aKoH «O pedepeHayme Poccninckon Qepepauum,
K COXKaJIEHUI0, HE COAEPXKNT MCUEPMbIBAIOLLErO NePEeYHA BOMNPOCOB, KOTOPbIE BbIHO-
cATCcA Ha pedepeHayM. No3ToMy HesICHO, KaKue BOMPOChl MOTYT ObiTb NpegMeToM
pedepeHayma, a Kakue HeT. Xots KoHctutyuus Poccuinckon ®epepaunn (Yactb 1
CTaTby 3) yCTaHaBMMBAET, YTO HOCHUTENIEM CyBEepPeHMTETa U eAMHCTBEHHBIM MCTOUYHN-
KoM BnacTu B Poccninckon Mepepauymm ABNAETCA ee MHOTOHALNOHAaNbHbIN HAapog.
Yactb 3 ctatby 3 KoHCTUTYUMKM Ha3biBaeT pedepeHayM 1 cBo6oaHble BbIOOPbI BbiC-

KoHctuTyyma Poccum: meHATb nnn He meHATb? // Mpecc-binyck BLIOM. 2012. [lek. N2 2186.
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LUMM HEeNoCpeACTBEHHbIM BblpaXkeHMeM BIacTU Hapoda. Ho Ha MpaKTrKe 3TO He TakK.
PeanbHOro HapofoBnNacTUA He CyLLECTBYeT, MOCKONbKY nonpaskom K MegepanbHoMy
KOHCTUTYLIMOHHOMY 3aKoHy «O pedepeHgyme Poccuinckon Oefepaumm» baktuue-
CKM yCTaHOBJIEH 3anpeT Ha NpoBefeHne pedepeHyMa No BONPOcaM, OTHECEHHbIM
K MCKNIOYMTENIbHOMY Be[leHUI0 COOTBETCTBYOLWMX defepanbHbIX rocyapCcTBeH-
HbIX opraHoB’. B pe3ynbraTe poCCUiACKMIN HapoA, No ownbKe unm no Hegopasyme-
HWIO, BOT YK€ MHOTME rofbl NCKJIIOYEH 13 NpoLecca N3bABNEHNA CBOEN CyBepeH-
HOW BONW.

K umncny 3actapenbix 1 He pelleHHbIX 4O HACTOALLEro BpeMeHy BONpocoB KoH-
ctutyumm Poccuinckoi ®efepalyvi OTHOCUTCA He PaBHbI MPaBOBOW CTATYC CyObek-
ToB Poccuniickon Oepepauun. B cootBeTcTBuM C YacTtamm 1 1 4 ctatbn 5 KOHCTUTY LMK
Poccuinckon Qepepaum 3aKpenieH NprHUMN paBHOMpaBms CybbekToB Poccuinckon
®epepauyn. Ho B AelCcTBUTENBHOCTY (M GpaKTUYECKN, U OPUANYECKN) CyobeKTbl Poc-
cunckor MepepaLm He paBHbI, IMEIOT Pa3HbIl MPaBoBOI cTaTyc. Bce pecnybnuku
B cocTtaBe Poccunckon QegepaLv MMeoT CBOIO KOHCTUTYLMIO (4acTb 2 CTaTby 66),
CBOW rocyfapCTBEHHbIN A3bIK (4acTb 2 cTaTbyh 68). OCTanbHbIM «PaBHOMPAaBHbIM»
cybobektam Poccuiickon Oeflepauum HY CBOE KOHCTUTYLMW, HUA CBOETO rocyfap-
CTBEHHOrO A3blKa MMETb He MOMTIOXKEHO.

o HacToAwero BpemeHun B KoHcTuTyuun Poccuinckon QOenepaumm He ycTpa-
HeH KpPeH B NMoJb3y UCMOSIHUTENbHOW BETBU BIACTU. B CBA3M C UeM HapyLueH 6anaHc
CAep»KeK 1 NpoTMBOBecoB. B cooTBeTCcTBMYM CO cTaTber 10 KoHcTutyummn Poccninckon
Depepaumm rocygapcTBeHHasa BnacTb B Poccuiickon Oepepayum ocyllecTenaeTca
Ha OCHOBE pa3feneHunsl Ha 3aKOHOAATENbHYI0, UCMONMHUTENbHYIO 1 CyfebHyto. Pa3-
JeneHne rocyfapCTBEHHON BIAaCTV Ha TPU BETBM NMpeanonaraeT Hannmume Takom
CUCTeMbl NPABOBbIX FAPaHTU, KOTOPAsa UCKNOYAeT BO3MOXHOCTb KOHLIEHTpauun
BNACTV Y OOHOW 13 ee BETBEW, 1 B TOXKe Bpems 0becrneunBaeT CaMoCTOATENIbHOE
byHKUMOHMpPOBaHMe BCex BETBEN BNACTV U OLHOBPEMEHHO MX B3auMogencTame®.
Mo KoHcTuTyuumn Poccum (4acTb 1 ctatbm 11) B CCTEMY OpraHOB FrOCYyAapCTBEHHOM
BnacTu BkntoueH Mpe3npaeHT Poccniickon Oepepauun. OH Npr3BaH KOOPAUHMUPO-
BaTb 3TV OpraHbl BNAaCTV U CTOUT Haf BCEMMU TPeMsA BETBAMM BacTu. Yto ycunmsa-
eT KpeH B CTOPOHY UCMOJSIHUTENIbHOWN BETBM BNACTU U HE COOTBETCTBYET NPUHLMNY
pa3geneHua snacten. B cuny vero ¢ 2019 roga B KOHCTUTYLIMOHHO-MPABOBOW Hay-
Ke 1 CTPYKTypax rocyfapCTBEHHOW BIACTV BHOBb aKTyasM3upoBasach npobnema
KOHCTUTYLIMOHHO-NPaBoBoro ctaTyca [Mpe3uaeHTa Poccuickon Gepepaunmy B cucte-
Me UCnonHuTeNnbHOM Bnactu. MakTMyeckn BCA MNOMHOTA UCMOMHUTENIbHOWN BNacTu
B Poccum Haxoputca B pykax [Mpe3sungeHTta Poccunckon Oegepaunn 1 ero agMmnHu-
CTpaumu, a lopuanyeckas OTBETCTBEHHOCTb Bo3naraeTca Ha [MpaButenbctBo Poc-

KOHCTUTYLMOHHOE NpaBo 1 NONuTMKa: Npobnembl B3aumogeinctams / ots. ped. C.A. ABaksaH. M.: lOpucrT,
2012.C.17.

MpobnemaTnka opraHmsauuy ny6anyHom Bnactv B Poccun: yuebHoe nocobue. TiomeHb: TiomlY-Press,
2023.C.65-77.
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cunckon Oegepaunn. Ana yctpaHeHUA JaHHOW ANCNPONOPLMN B pacnpeaeneHum
NMOTHOMOYUNIA 1 OTBETCTBEHHOCTU MEX/Y BETBAMU roCyiapCTBEHHON BNAcT! He0b-
XOAUMO B KOHCTUTYLIMOHHO-MPABOBOM HOPME YETKO N ACHO 3aKpenuTb NOIHOMO-
una MNpe3sungeHTa Kak rnasbl MNpaBuTtenbcTBa Poccuinckon Oepnepaumu. Ana satoro
HeobxoanMo BHecTU B TeKcT KoHcTuTyuun Poccuniickon Oelepaynm HOBYO HOPMY:
«/cnonHuTenbHas BnacTb ocywectanaetca MNpesuaeHtom Poccuiickon Gepepauym»
C OJHOBPEMEHHbIM MPUHATMEM HOBOTO dpefiepanibHOro KOHCTUTYLIMIOHHOTO 3aKOHa
«O Mpe3sungeHTte Poccninckon Oepepaummy». To NO3BOJINT, BO-NEPBbIX, UCKIOUNTD
13 TeKkcTa gencteyiowelnn KoHctutyumm Poccuiickon Oegepaunn cyllecTsytolme
KOJITM3UOHHbIE U MPOTUBOPEYaLLNE ee COAePKaHUI0 HOPMbI. BO-BTOpPbIX, CHM3UTb
Aucrnponopuumn B pacnpegeneHny rocyfapcTBEHHOM BAaCTN B NOJMb3y UCMOHA-
TenbHOW. B-TpeTbux, CyllecTBEHHO COKPaTUTb YNHOBHUYMIA annapart [Mpasutenb-
CTBa 1 agMmuHucTpaumio MpesunaeHta Poccuickont ®egepauun (baktnueckn BTopoe
NpaBUTeNbCTBO CTPaHbI), Pa3rpysuns ero ot gybnupyrowmnx GyHKLMIN B NpakTuye-
CKOWN [eATeNIbHOCTM U, COOTBETCTBEHHO, AyONMpPYOLWNX CTPYKTYP, BKOYas MHO-
royncneHHbI 6IoOPOKpPaTUYECKUI annapaT NoIHOMOYHOro npefcrasutens lMpe-
3upeHTa Poccuiickon QeflepaLmm Bo Bcex defepanbHbix okpyrax. B-uetseptbiX,
peanbHO CHM3UTb OFPOMHYIO MeperpyeHHOCTb 3TOr0 NHCTUTYTa rOCyfapCTBEH-
HOW BNacTu B CTPaHe. B-nATbIX, NOBbICUTb NepPCOHaNbHYyl0 OTBETCTBEHHOCTb defe-
panbHbIX MUHUCTPOB 1 B LenioM lNpaBuTtenbctBa Poccuinckon QPepepaLm 3a Kave-
CTBO U KOHEYHble pe3ynbTaTbl paboTbl.

Ha3zpena ocTpas Heo6xoAMMOCTb B HafeneHnm AByxnanaTHoro MapnameHTa Poc-
cunckon Oepepaumm (Coseta Oepepaumm n focygapctBeHHOM [lyMbl) KOHCTUTYLU-
OHHbIMM MOTHOMOYUMAMM MO KOHTPOSIIO 3a AeATeNbHOCTbIO [pe3naeHTa Poccuinckon
®epepauun, MpasuTenbctsa Poccuiickon Oepepauun 1 degepanbHbIMU MAHUCTPA-
MU, KOTOPbIX OH Oblf NILLEH M3HAYanbHO. B cooTBeTCTBIM CO CTaTbel 94 KoHCTrTy-
unn Poccuinckon Qepepaunn MNMapnameHT cTpaHbl ABNAETCA BbIGOPHbIM, NpefcTa-
BUTESIbHbIM 1 3aKOHOAATEeIbHbIM OPraHOM rOCyAapCTBEHHOM BNacTu. K coxaneHuto,
POCCMICKUI NapflameHT A0 HaCTOALEero BpeMeHN Kak He UMen, Tak U He umeeT
peanbHbIX MONHOMOUMI NO OCYLLECTBAEHNIO KOHTPONA AeAaTenbHOCTH Npe3naeHTa,
MNpaBuTenbcTBa 1 PpepepanbHbIX MUHUCTPOB. HecMoTpA Ha NpuHATble B 2008 roay
«KOCMeTMYecKme» nonpasku B KoHcTutyumio Poccninckon Qepepaumm ob exeron-
Hbix oTyeTax MNpaButenbctBa Poccninckon Gepepaunn B flocygapctBeHHon lyme
Poccuinckon Oepepauun, a Takke pefepanbHble 3akoHbl «O NaprameHTCKOM pac-
cnepoBaHun» (2005 roa) u «MapnameHTCKoM KoHTporne» (2013 rofl), pPOCCUACKIN Nap-
JTAMEHT MOKa He CTaj Cepbe3HbIM NONUTUYECKM GAKTOPOM, KaKue Obl peLleHunsi OH
He npuHUMan. B uenax 3awuTbl poccnuinckoro NapnameHTa oT AaBneHnA NCNOMHU-
TeNIbHOW BNIACTW, MO MHEHWIO AenyTaTCKoro Kopnyca Bcex dpakumin focygapcrsen-
Hol [lymbl, Heo6X0AMMO CneLmnanbHOM KOHCTUTYLIMOHHO-MPABOBOI HOPMOW YCTaHO-
BWTb 3anpeT Ha npaso lNpe3uaeHTa Poccuinckon Gefepauny pacnyckaTb HUMKHIO
nanaty MapnameHTa, 3anucas: «[pe3unaeHT Poccuiickon Qegepaum He UMeeT npa-
BO pacrnyckaTb focyaapctBeHHyto [lymy Poccuiickon ®epepaumm.
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3a nocnepHuie rofibl He B JlyyLLyio CTOPOHY NpeTepren U3MeHeHUs NopsaaokK Gop-
MupoBaHua Coseta OefiepaLimm Kak nanatbl permoHoB. OT NpAmbIX BbI6opoB (1994—
1996 roabl) 4O Ha3HauYeHKA B ee COCTaB MO AOMIKHOCTU rnaB cybbekToB Poccuin-
ckon ®epepaunin 1 rnaB 3aKoOHOAATESIbHbIX OpraHOB pernoHoB (1996-2001 roabl).
B pe3ynbraTe ouepefHom peopraHm3aymm, HaumHaa ¢ 2002 no 2012 rogbl, B COCTaB
Coseta QOefepauun cTanm Ha3HauyaTbCA U U36UpPaTbCA NpefCTaBUTENN CYyObEKTOB
denepaunn: No ofHOMY OT FnaBbl PEFMOHA U, COOTBETCTBEHHO, OT 3aKOHOAATEe N b-
HOro opraHa cy6bekTa dpefepauyun. B 2009 rogy 6bi1v ycTaHOBEHbI TpeboBaHWA
K uneHy CoseTa ®epepauunn. Tenepb KaHANAAT OT PerMoHa AOJIKEH ObITb AenyTa-
TOM COOTBETCTBYIOLLErO CyObeKTa hepepaumu, rpaxkaaHnHom Poccuinckon Oepepa-
LUK, UMEeTb BO3PacT He HuxKe 30 neT, NpoXnBaTb B JaHHOM PErMoHe He MeHee NATH
NEeT N MeTb 6e3ynpeyHyto penyTaLuio’. B pesynbrate KOHCTUTYLIMOHHOW NMOMPABKY
2014 ropa MNpe3sunpeHTy Poccunckon Oepepaumm npegocTaBneHo NpaBo Ha3Haye-
HMA CEHATOPOB B ManaTy permoHoB He 6onee 10% OT o6Lero Yncna npeacraBuTe-
nem ot cyb6bekTa Poccuinckon Gepepauyn. B 2020 rony BHOBb Oblsl I3MEHEH NOPAAOK
dopmupoaHua Coseta Oefilepauni. B pesynbTate uero, Kpome iByx NpefcraBute-
nem oT KaxJoro cyobekTa defiepaumm, B UACIO CEHaTOPOB MOTYT BXOAUTb NpefcTa-
BuTenun defiepanbHbIX CTPYKTYP, @ HE TONbKO PErMoHOB, Ha3HayaeMble HanpaMyto
Mpe3npeHTom Poccuiickon Gepepaunn. MpaBaa, Takmx npefcraBuTenen penepans-
HOrO LieHTPa He MOXeT ObITb 6onee 30 YenoBeK, CEMb U3 KOTOPbIX Ha3HavalTCA
MOKN3HEHHO.

MpepacTaBnseTcs, uTo B HacToswee Bpemsi CoBeT Oefiepaluin, 06pa3oBaHHbIN Kak
nasata permoHoB, B pe3ysibTaTe COMHUTENbHbIX U He BCerga NpoayMaHHbIX peop-
raHv3auum nepecTan NpeacTaBAATb MHTEPEChl PETMOHOB U, HE MEeA KOHTPOJbHbIX
NMOSIHOMOYUMI U NOSTHOMOYUMI NO NPUHATUIO dedeparnbHbIX 3aKOHOB, OKOHYATESb-
HO NpeBpaTUCA B NpUAaToK deaepanbHOM NCMONHUTENbHON BnacTu. HagobHOCTb
B TakoW nanaTe oTnana. Ta Mepa Mo3BONMUT NOBbICUTb aBTOpUTET [O0CyaapCTBeH-
How Jymbl Poccuinckon Qefilepaumn Kak e[UHCTBEHHOIO 3aKOHOLATe/IbHOro opra-
Ha 1, COOTBETCTBEHHO, OTBETCTBEHHOCTb [lenyTaToB nepep n3bnparenamm 3a Kave-
CTBO NPUHMMAEMbIX 3aKOHOB, Pa3rpy3uTb 3Ty BETBb 3aKOHOAATENIbHOWN BNacTu OT
HeHYXHOW 6I0POKPaATNUYECKON BONOKUTbI, CBA3AHHOW C MPOXOXKAEHWEM, YTBEPX-
LeHVeM (M1 OTKIIOHEHUEM) YKe NPUHATLIX defepanbHbIX 3aKOHOB YAHOBHUKaMM
komutetoB CoBeTa QDenepauun.

K uncny akTyanbHbIX 1 MOKa He peLleHHbIX Npo6siem KoHcTuTyuumn Poccuinckonm
Depepauny oTHOCKTCA NPOGSIEMA 3aKPENIeHUsl B €e HOPMax MPaBOBOro CTaTyca
Hapogos Poccuiickorn ®epepauym. O HUX B KOHCTUTYLIMOHHBIX HOPMax Kak He Obiio,
TaK W HeT HY 0fHOrO cyioBa. Ha gaHHbIN npoben B KoHcTutyuum Poccniickon Oepe-
pauuu yxe 06palLlanocb BH/MaHue Hay4Hol o0LecTBeHHOCTY, AenyTaTos focygap-

®epepanbHblii 3aKoH oT 14 dpeBpana 2009 . N2 1-O3 «O BHeCeHWV N3MeHeHWI B OTAENbHbIE 3aKOHO-
fatenbHble akTbl Poccuiickornt Gepepanm B CBA3N C M3MeHeHMeM nopsaaka ¢opmrposaHua CoseTa
Depepayun GepepanbHoro Cobpanus // C3 PO. 2009. Ne 7. Cr. 789.
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ctBeHHOM [Oymbl Poccuinckon Qepepaummn. HeogHokpaTtHo Obiswuin nugep J1IAMP
B.B. XupuHosckun npegnaran 8 Npeambyny Tekcta OCHOBHOMO 3aKOHa CTpaHbl BHe-
CTWN KOHKPETHYI0 3anucb, 4To «Mbl, pycckue noam n gpyrue Hapogabl Poccuu, goro-
BOPUIINCb O HUXKeCSIefyoLeM. ..» 1 faNiee Mo TeKCTY, YTOObl OKOHYATENIbHO PeLInTb
3Ty npob6nemy’. Ho oTcTavBaemas npo3anagHbiMu 1 TPUMKHYBLUUMUW K HAM NOANUT-
TeXHONOramu pa3mbliTas 1 He KOHKPETHas, HO AKOObI «TonepaHTHasA» GopMynmpoB-
Ka «Mbl, MHOrOHaLMOHasbHbIN HAPOA 1 APYrne HaPOAbl...» TaK 1 OCTaNach B TeKCTe
KoHctutyumm Poccun. [1encTBUTENBHO, 1 C 3TUM HUKTO He cnopuTt, B Poccum Bme-
CTe C PyCcCKMM HapofoM XuBeT 6osniee 100 HapofoB 1 HapoaHocTel. Ho goroBapu-
BaTbCA HEOOXOAVMMO C TUTYNIbHOW HauMel, C 06pa3yoLIM POCCUIACKOEe FoCcyaap-
CTBO PYCCKMM HapOZOM.

Hy>xpaeTca B paspelleHmnm TakKe 1 faBHAA Npobnema pasrpaHnYeHuns NosHo-
MOUMli U NPeaMeTOB BefeHNA MexXay dpefepanbHbIM LEHTPOM 1 ee CybbeKkTamu,
3aKkpenneHHas B cTatbax 71 n 72 KoHctutyumnmn Poccuinckon Oegepaunn. Kpome
HeoHO3HauHbIX GOPMYNMPOBOK AaHHblE KOHCTUTYLIMOHHbIE HOPMbl GaKTUYeCKM
HOCAT Ay6nNuMpYIoLLMX XapaKTep.

[lo HacToALero BpemeHn, HeCMOTPA Ha NPOJOIKUTENbHbIE AUCKYCCUN, HA KOH-
CTUTYLIMIOHHOM YPOBHE OKOHYaTeNbHO He peLLeH BOonpoc o Gopme NpaBneHns coBpe-
MeHHoW Poccun (npesngeHTcKkan, cynepnpesngeHTckas, napnameHTcKasa unm cme-
WwaHHas). MpurHAaTble nonpaBku K KoHcTuTyummn Poccuickon Qegepauum oT 14 mapTa
2020 roga Tonbko ycununu nosuuum MpesngeHTta Poccrm Kak pakTYeCcKoro pyKo-
BOAUTENSA NCMONHNUTENbHO-PACNOPAAUTENBHON BRACTUA CTPAHbI.

Ocobyto akTyanbHOCTb B COBPEMEHHDIV Nepurof npruobpeTtaeT Nnpobriema BbisiB-
NeHNA 3aBUCUMOCTU UCTOYHMKOB KOHCTUTYLIMOHHOIO NpaBa 1 UX epapxuu oT npu-
HaTow B Poccuiickort ®egepauiiv NpaBoBol CUCTEMbI. B cBA3M € yem noTpe6oBanochb
nepeocmbIC/ieHne PONN HOPMaTMBHbIX MPaBOBbIX akToB lNpe3ungeHTa Poccninckom
Mepepauny B perynnpoBaHnm obLeCcTBEHHbIX OTHOLWEHU. [JaHHble akTbl ¢ pop-
ManbHOW TOUKM 3peHUA ABNATCA NOA3aKOHHbIMU, TaK Kak MPUHMMAIOTCA B COOTBET-
CTBUV U BO NCMONHeHNN defepanibHbIX KOHCTUTYLIMOHHBIX 3aKOHOB U GpefiepalibHbIX
3aKOHOB. B T0 e Bpemsa HopmaT1BHO-NpaBoBbIMY akTamu MNpe3ngeHTa Poccuinckon
Mepepaumm 4OBOSIbHO YaCTO YTBEPXKAAKTCA COLMANbHO 3HauMble GefiepanbHble
CTpaTernyeckme nporpammbl rocyfapCcTBEHHOMO pa3BuTraA. B atux aktax lMNpesun-
neHTa Poccuiickon Oepepaunn nepen defnepanbHbIMU OpraHamm UCMONHUTENb-
HOW BNacTW CTaBATCA NPOrpaMMHbIe Lienn 1 3aayun rocygapCcTBEHHOrO pPa3BuTmA
Ha JONTOCPOYHYI0 MepcneKTmBy. Takne akTbl [pesngeHTta Poccniickon Oepepaunn
CTaHOBATCA OCHOBOW 17151 3aKOHOTBOPUECKOW AeATENIbHOCTU Kak dhefepasibHOro nap-
NaMeHTa, Tak U naprnameHToB cybbekToB Poccuinckont ®epepauumm. Moatomy Hop-
MaTMBHbIe NpaBoBble akThl [pe3ngeHTta Poccunckon Oegepaunn Henb3a OTHECTU
K BTOPOCTeNeHHbIM, BTOPOPa3pAAHbIM MOA3aKOHHbIM MPaBOBbIM aKTaM.

10 MupuHoeckuti B.B. KOHCTUTYUMA AomKHa 3almMLaTh NpaBa pPyCcckux niofeit // AprymeHTbl Hefenun.

2018. 27 nioHs.



BRICS LAW JOURNAL  Volume 12 Issue 1 (2025) 196

CnoxuBLLaAcA NpaBOTBOpPYECKas Konnmsunsa TpebyeT CBOEro HemeieHHOro pas-
pelleHna B KOHCTUTYLMOHHOM 3aKoHOoAaTebCTBe. [TaBHbIM BONPOCOM B JaHHOM
cnyJae ABNAETCA onpegeneHne npeaenos Uy rpaHul, BTopxeHusa MpesngeHTa Poc-
cunckor Qepepaumm B KomneTeHUmto pelepanibHOro 3akoHoAaTenNs Npu BbiTeCHe-
HUW UNV 3aMELLIeHM ero B peLleHr COOTBETCTBYIOLLMX FOCYAapCTBEHHbIX Npobiem
yepes NPUHATNE CBOUX YKa30B.

HyxpaeTca B nepeocMbICNeHNN U KOHKPETU3aLNN B KOHCTUTYLIMOHHOM 3aKOHO-
patenbcTBe Poccuinckon Qepnepaunn cogepkaHme ¢pyHAameHTanbHbIX NpaB 1 CBO-
607 yenoBeKa U rpaXkaaHNHA, Bce bonee 3aBUCALLUX 1 MOAMNAAAIOLMX MO BUAHNE
undpoBm3aLMn B 3MOXY UHPOPMALMOHHbBIX TEXHOMOTUIA.

B vactHocTw, MNpepcegatens KoHctutyymoHHoro Cyaa Poccuinckon Qepnepavmmn
B. 1. 30pbKUH Ha nonsx geBAToro MNetepbyprckoro MexayHapoaHOro puanyecko-
ro dopyma 16 mas 2019 rofa, xapakrepmsys akTyasabHOCTb U 3HAYMMOCTb JaHHOM
npo6nembl, ee BAMAHME HAa pyHAAMEHTabHble NpaBa YenoBeKka B LMpposyto 3mo-
Xy, CKasafl, uto «byHaMeHTaNbHble NpaBa YenoBekKa, rapaHTUpPOBaHHble KOHCTUTY-
umnen n mexpyHapogHO-NPaBoOBbIMY akTaMU, KOHKPETU3MPYIOTCA B 3aKoHoaTeNb-
CTBE Ha KaXJOM NCTOPMYECKOM 3Tane pa3BuUTKA CTpaHbl. [1py 3TomM 3akoHoaaTenb
npu3BaH obecneunTb ONTMMasbHbIN YPOBEHb TakoW KOHKpeTu3auuu. OH He fon-
»eH 3aberaTb Bnepeg, HO 1 He JOMXKeH OTCTaBaTb OT 3anMpocoB pa3BuTmA. OueBng-
HO, UTO HACTYNUIIO BPEMA KOHKPeTU3aLuum nNpaB 1 cBo60f YenioBeKa v rpakaaHu-
Ha B U1dpOBO peanbHOCTM» .

Ha HeobxoAMOCTb NepeoCMbICSIEHNA COflePXKaHNA OCHOBHbIX MPaB YefoBeKa
U rpa>kgaHuHa nog BnvaHneM LrdpoBbIX TEXHOMOMI 0bpaLlany BHMaHUe 1 apy-
rve npeacTaBUTENM KOHCTUTYLMOHHO-NpaBoBon Hayku. Hanpumep, C.M. Waxpawn
npegnaraeTt NoBbICUTb IPPEKTUBHOCTb HayUHbIX NCCeA0BaHMIA B 3TOM Hanpas-
neHuu. MpuUctynutb K cKopenLwen pa3paboTke N BHEAPEHWUIO B KOHCTUTYLIMOHHOE
3aKkoHogaTenbcTBo Poccninckon MepepaLm HOpM, HanpaBeHHbIX Ha «3aLUWTY NpaB
1 cBo6OA BUPTYaNnbHOWM NNYHOCTU» 1 «obecneyeHrie cyBepeHUTeTa rocyfapcrs
B YCNOBUAX TPAHCrPaHUUYHOCTY LdpoBOro Mupa»™.

2. Findings
BbiBOAbI

Tpuauatb net Ha3zag, nocne pacnaga CCCP, HoBaAa KoHcTuTyumA Poccum 3akpe-
nuna B CBOUX HOPMax CTpaTermyeckmnin Kypc Ha nocTpoeHne eMOKPaTUUYECKoro
depepaTrBHOro NPaBOBOro rocyAapcTaa ¢ pecnybnrkaHckon Gopmon npaseHns.
TO He MOTJI0 CyLeCcTBEHHbIM 06Pa30M He OTPa3UTbCA Kak Ha AMHAMUYHOM, MOCTY-

3opekuH B.[. Mpago B uudposBom mupe. Pa3mblwneHuns Ha nonsax Metepbyprckoro MexayHapogHo-
ro topuanyeckoro dopyma // Poccuiickan raseta. 2018. N2 115(7578).

Waxpati C.M. Lndpposan KOHCTUTYLA. OCHOBHbIE NpaBa 1 cBOOOLbI IMYHOCTY B TOTalIbHO HOPMa-
LoHHOM obuiecTBe // BecTHUK Poccuiickon akapgemun Hayk. 2018. T. 88. N2 12. C. 1075-1082.
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naTeNbHOM Pa3BUTMM U MOLEPHMU3ALNM KOHCTUTYLIMOHHOTO 3aKOHOAATENbCTBA, TaK
1 Ha coiepKaHnm HayuYHbIX NCCIe[OBaHMIA B JaHHOW OTpaciv npasa.

AKTyanbHOCTb 1 3HAUMMOCTb PacCMaTPUBAEMbIX B PaMKax HaCTOSALLEN CTaTby
npob6nem pa3BUTHA 1 COBEPLLEHCTBOBAHNA KOHCTUTYLIMOHHOTO NpaBa U KOHCTUTY-
LIMOHHOro 3aKoHopaaTenbcTBa Poccuiickon Oefepauymmn obycnosneHa nocnefosa-
TeNbHbIM pehOPMMPOBAHNEM HALMIOHANBHOW CUCTEMbI NMY6AMYHON BNacTu, AnHa-
MUYHOCTbIO €€ Pa3BUTUS, MOABEHNEM HOBbIX FOCYAAPCTBEHHbIX 1 OOLECTBEHHbIX
WHCTUTYTOB, HACbILEHHbIX HOBbIMY CMbIC/IaMV 1 HaleAWMN CBOE OTPaXKeHmne
B MHOFOUMCJIEHHbIX KOHCTUTYLIMOHHBIX MOMPaBKax NnociefHero AecATUNeT1s.

OcobeHHOCTb MOAepHM3aLUn N pedpopPMUPOBaHNA KOHCTUTYLIMOHHOIO MNpaBa
1 3aKOHOAATENbCTBA B COBPEMEHHDIV NMepuod COCTOUT B TOM, YTO OHO GopMupy-
€TCA Nof HeMoCpPeACTBEHHbIM BAUAHMEM NOAUTAYECKMX GaKTOPOB 1 0bLievenoBe-
UECKMX LIeHHOCTEe, HaNPsAMYIO 3aBUCUT OT rOCYAaPCTBEHHO-BACTHBIX OTHOLLEHNIA,
CJIOXKMBLUMXCA B HaLLEl CTpaHe.

CoBepLUEeHCTBOBaHME POCCUINCKOTO KOHCTUTYLIMOHHOMO 3aKOHOAATENTbCTBA MPK
3TOM He MOXET OCYLLeCTBNATbCA 6e3 yueTa NPOrpecCUBHOIO 3apy6exHOro onbiTa
1 B OTpbIBe OT PyHAAMEHTaNIbHbIX OCHOB y4YacTUs FpaXgaH B yNpaBneHuy genamu
rocypapcrsa.

Conclusion
3aKknw4yeHne

Ha ocHOBaHWV BbILWEN30KEHHOIO NPEACTABNAETCA BaXKHbIM U HEOOXO4MMbIM
NpoJoMKEHVE NpoLiecca AanbHeNLLIENn OCTOPOXKHOW 1 B3BELLEHHOV MOAEPHM3aLnn
1 KOPPEKTUPOBKM OTAENbHbIX HOPM U NOSTIOXKeHUI AencTytowen KoHcTuTyumm Poc-
cuinckon Oepepaunm € yueTom NOABNEHUA HOBbIX 1 6oNiee CoBEepPLUEHHbIX MEXaHW3-
MOB NPaBOBOro rocyaapcTsa. JocTuyb Lienern yCTonYnBoro pa3suTa COBPEMEHHOIO
POCCUNCKOro rocyapcTBa B YC/IOBUAX OQHOMONAPHOIO MUPA, HE3aKOHHbIX SKOHO-
MUYECKMX CAHKLMI 1 MEXIYHapPOAHbIX KOHPIMKTOB HEBO3MOXKHO 6€3 NTernTUMHbIX
NOUTUYECKNX M3MEHEHUI TaK XKe, KaK HeJlb3s 0CTaBaTbCA B CTabMIbHOM NMPaBOBOM
noJsie, NOCTOAHHO MEHAA HOPMbl U NONTOXKeHNA KOHCTUTYUMM POCCN N KOHCTUTYLIW-
OHHOE 3aKOHOaTeNbCTBO.

K uncny nepsooyepenHbix Mep, HanpaBieHHbIX Ha MOJEePHM3ALNI0 N COBEp-
LIEHCTBOBaHNE KOHCTUTYLIMOHHbIX HOPM Y MOMOXKEHWI, MO MHEHNIO pAfa N3BeCT-
HbIX YUYeHbIX-I0pUCTOB, AenyTaToB locynapcTBeHHol dymbl Poccuiickon Depepauunm
N PErnoHanbHbIX 3aKOHOAATE/IbHbIX OPraHOB, BblCKa3aHHbIX B CpeACcTBaX MacCOBOW
UHopMaL MM 1 ONy6IMKOBAHHbIX B NEPMOANYECKON NeYaTu, He NoTepsBLUMX CBO-
el aKTyanbHOCTU 1 CErOfiHA, OTHOCATCA crefyowne'™

1) co3paHve feCcTBEHHbIX MEXaHM3MOB peasiv3alun He TONbKO NpaBs 1 CBo60g,
HO 1 00A3aHHOCTEN rpaXKaaH;

» KoHcTutyummn Poccun 10 neT: onbiT peanusauunn: mateprianbl BcepoccMmnckomn Hay Ho-npakTuyeckon

KoHpepeHLun. TiomeHb: M3a-Bo TiomeH. roc. yH-Ta, 2003.
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2) obecneyeHne NPaBOBbIX rAPAHTUN peanr3aunm KOHCTUTYLNMOHHbIX MOSIHOMO-
unii MNpe3ngeHTa, MNpasutenbctsa, OegepanbHoro CobpaHua Poccuiickon ®epepa-
unn, CynebHom n Haa3opHom cuctembl Poccuickon Oepepaunu;

3) ykpenneHue n obecrneyeHrie peanbHOro paBHonpasua cybbekTos Poccuin-
ckon QOefepalnm nyTeM KOHCTUTYLIMOHHOTO 3aKpenneHus ux obLiero 1 eanHoro
NpaBoOBOro CTaTyca;

4) oTKa3 OT JOroBOPHbIX OTHOLUEHUI Mexay defepanbHbIMU roCyfapCTBEHHbI-
MW OpraHamMu 1 rocyfapCTBeHHbIMM opraHamm cybbekTos Poccuinckon Gepepauun.
JonyckaTb 3aKnoyeHre Taknx 4OrOBOPOB U COMMaLlleHWI TONbKO B UCKIOYUTENb-
HbIX CllyYasx, NPefyCMOTPEHHbIX HOPMaMy caMol KOHCTUTYLuY;

5) HapeneHne NOTHOLEHHBIMW KOHTPOJIbHBIMU MOAHOMOYMAMN [oCcyaapCTBEH-
Hyto Oymy n CoseT Mepepayuuy;

6) co3paHue crneymnanbHoro gefepanbHOro KOHTPOSIbHO-HAaA30PHOrO OpraHa
rocygapctea Hapagy co CyeTHON NanaTtom;

7) co3paHuie He3aBMCMOro defepanibHOro rocylapCTBEHHOMO OPraHa, OCyLecT-
BAIOLLEro CnefcTBre No 0co60 BaXKHbIM YrOMOBHbIM iefiaM;

8) peopraHum3auua cTpykTypbl CynebHOM crcTembl 1 CO3AaHNE aAMUHUCTPATYB-
HOW toCTULNK;

9) BkntoueHne B KoHcTutyumio Poccuinckon Oepgepaumn cneymnanbHOM rnasbl
«O npokypatype Poccuiickon Oegepaunm» ¢ npefocTaBneHEM el MpaBa 3akoHO-
JaTenbHOM NHULMATUBBI MO BOMPOCAaM NPOKYPOPCKOro Haa3opa;

10) ueTkoe onpeAeNieHne 1 3aKpenieHre B KOHCTUTYLIMOHHOW HOPME NpaB 1 06s-
3aHHOCTeN rybepHaTOPOB 1 OPraHOB roCyAAaPCTBEHHON BNacTh CybbekToB Poccuin-
ckon QOefepauuu, BKOYAs U UX B3aMMOOTHOLLEHUS ¢ pefepasibHbIMU OpraHamMm
rocyfapcTBeHHOW BRacTu;

11) TOYHOE 3aKpeneHne B KOHCTUTYLIMOHHON HopMe 06A3aHHOCTEl NyONNYHbIX
OpraHoB rocyfjapCTBEHHOW BNACTV 1 06LeCTBEHHbIX GOPMUPOBAHUI, JOMKHOCT-
HbIX ML, 1 rpaxaaH no cobniofeHnio TpeboBaHUN 3aKOHHOCTY 1 OTBETCTBEHHOCTU
3a HapyLLeHre peXkK1uma NpaBonopAaKa;

12) nepecmoTp fencTBytoLel n3brpaTeNbHOM CUCTEMbI U NpeceyeHre 3aKoHO-
JaTenbHbIMM MepamMu Tak Ha3blBaeMblX «M30MpaTenbHbIX TEXHONOTIAY;

13) BBefileHMNe NPaKTUK PEryNAPHON cucteMaTn3aumm (Koguourkaumm n MHKop-
nopavmn) AENCTBYIOLLErO 3aKOHOAATENbCTBA (Ha MprMepe cBofa 3aKoHoB Poccuii-
CKOW MMMepun) 1 co3gaHne ana peannsaumm 3Ton Lenmn cneymnanbHoro rocyaap-
CcTBEHHOro opraHa npwu MapnameHTte Poccninckon Oegepaunn.

Moasoas UTOr HEOOXOAMMO OTMETUTb, UTO AelcTBytowas KoHctutyums Poc-
cunckon GefepaLm He 3aKOHCEPBUNPOBAHHbIV MPOAYKT, @ »KMBOW, CNIOXKHbIN Opra-
HU3M. Kak 1 noboli pacTylymin 1 pa3BrBatoLmincs opraHmsm, KoHctutyuus Poccun
Ha Ka)<AOM NCTOPMYECKOM BUTKE CBOEr0 Pa3BUTUA HY»AAETCA B COBEPLIEHCTBOBA-
HUWN 1 MOAEPHU3aLNN.
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The opposing strengths of universalism and regionalism have become a defining
feature of the early decades of the 21* century. Cooperation in addressing the
universal issues has sharply slowed down, if not stagnated. The conflict between
states, especially the superpowers, has increased and reached its extreme point.
States are unsuccessful in addressing and tackling common global problems due to
a high degree of mistrust, opposition, and ambitious aspirations. The world is going
through times of turbulence and uncertainty, marked by global “tectonic shifts”from
a unipolar to a multipolar structure of international society.

International communication tends to shift from universal to group and regional
cooperation, resulting in the creation of regional and interregional structures and
organizations. Developing countries are actively looking to pursue their own paths
that are determined by geopolitical specifics. Eurocentrism has changed its trajectory
to the study of different regions, countries, and ethnic groups’ peculiarities.

All the above-mentioned tendencies are mirrored in the current impact and
functioning of the international legal system, particularly in international law
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(hereinafter IL). Universal IL is currently in a state of general crisis, faced with the
conflict between states and groups of states. Regional and interregional IL now
has more opportunities to develop in today’s world. There are numerous attempts
to explore whether IL should no longer be a legal system ‘made in Europe’ There
also exist different ways to interpret the understanding of IL from various regional
perspectives, such as Third World Approaches to IL and Second World Approaches
to IL (TWAIL and SWAIL, respectively), and “Asia’s ambivalence” on IL.

Not so much has been written about African IL. The book by Micha Wiebusch,
A Theory of Africanizing International Law, contributes significantly to understanding
the role and place of IL in the legal life of African countries and the essence of
the “Africanization of international law” process. From this perspective, it can be
interpreted as an additional regionalization of IL.

The book is published by one of Africa’s most respected presses, the Pretoria
University Law Press, which aims to publish and make available innovative, high-
quality scholarly texts on law. The text is preceded by numerous standpoints (reviews)
of reputed officials and scholars articulating its significance and relevance, for example:
“a sophisticated and thoughtful publication, exploring how international law has
been‘Africanized, what ‘Africa’ means in this context, the role of the Organization of
African Unity and now African Union, and how ‘African International law’can provide
African solutions to African problems” (Rachel Murray); and “an ambitious, erudite,
empirically informed, and theoretically rich explication of how the African Union is
charting an African - centered vision of an international law that might meet the
ambitions, physiological, social and cultural needs and the self-actualization desires
of African peoples” (Karen J. Alter). One of those reviewers, C.M. Peter, fairly remarks:
“...the author proves beyond any doubt that Africa has crossed the bridge from being
an object to a proper subject of international law today as of right”

The study’s methodological feature is interdisciplinarity — the author periodically
resorts to various fields of knowledge such as geography, cartography, arts, the
theory of knowledge, the idea of relativity, and even physics, such as Newton’s laws.
Despite being not so large in volume, the book is very rich in its cited literature
and has an extensive bibliography. The author’s study of international legal
norms, their implementation, and subjects of legal relations is grounded in his
extensive knowledge in the field of fundamental sciences, as well as in practical
jurisprudence.

Above all, the book is very illustrative - enriched with figures (spirals and
panoramas), charts, graphs, schemes, photos, and even a painting. A sophisticated
and symbolic artwork for the cover reveals a number of sensibilities that rhyme with
the approach and rationale underlying this volume. This is a rare feature for books on
law and can be seen as an indisputable advantage. All of this shows that Wiebusch
is immersed into the research issue.

A meticulous structure, rigorous research, and effective communication of findings
are a beneficial mark of the book. The text consists of the prologue identifying the
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audience (Who is the imagined audience?) and five chapters: The Development of
an African International Law (What does Africanization mean?), Theorizing African
International Legal Knowledge Production (How to make sense of African international
law), A Geography of African International Law (Why does African international law
matter?), African International Legal Governance Laboratories (How does African
international law work?), and The Frontiers of African International Law (What is the
future of African international law?). Interestingly, every chapter is accompanied
by a clarifying question that reflects its main focus and encourages the readers to
pursue the answer.

The author acknowledges that he aims to answer the question, “What is African
about African IL?" by developing a theory on how and why IL is Africanized. Corres-
pondingly, the objective of the book is to elaborate a framework that lays out a way
of thinking about the construction and transformation of international legal agendas
to provide solutions to problems that presume, appropriate, and produce a degree
of “Africanness.”

“Africanization of IL” indicated in the title of the book is a key term of the study,
which implies that this process of “Africanization” may be understood as a collective
effort to imagine and organize an international legal-political project based on
a continentally defined identity.

Wiebusch sets his sights on exploring the various ways in which Africa has become
a knowable and manageable space. Respectively, one of the goals of the book is
to research the geography of African IL, i.e. to analyze the interrelations between
geographical spaces and the people inhabiting them. Within this context, the author
prioritizes the development of international legal strategies and programs that help
regulate this spatial configuration. The author focuses the reader’s attention on the
rational nature and technologies utilized in Africa’s state and interstate governance.
Thus, the study aims to examine how the African Union considers the role of law in
the broader process of African governance.

The book begins by introducing the author’s comprehension of how African
international legal programs and practices are developing, how justifications for
the development of African IL occur, and how these justifications are formulated in
the intervention programs. Wiebusch proceeds from the fact that these programs
and practices collectively represent a complex system of mechanisms, knowledge,
strategies, methods, and procedures that help implement the ambitions of the
“African project”in the field of IL.

In Chapter 1, “The Development of an African International Law,” Wiebusch thoro-
ughly explores “international legal instruments through which ambitions are acted
on to create a safe, healthy, and economically and socially prosperous environment
for the diverse inhabitants of this space called “Africa”. Among them are more than
60 multilateral treaties, where Africa is the subject of legal relations, as well as
a significant number of decisions made by international African organizations that
provide a sufficient empirical basis for the research and conclusions.
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The author aspires both to study the rulemaking of African international orga-
nizations and to analyze the implementation of the adopted normes, i.e. the efficacy
of law. He entitles his work “A Theory...” but actually focuses on IL expertise and
“on the practice of African international law rather than merely analyzing its
rules and precepts.” This approach deserves attention. The author examines the
efficiency of the African Union’s main organs’ activity by conducting a statistical
analysis of the number and pace of these institutions’ decision-making and provides
a comprehensive picture of the trends in African international law-making. He
logically forms a sound conclusion that “over the past half century there has been
an increasingly greater ‘supply’ of African international law.”

Chapter 2,“Theorizing African International Legal Knowledge Production,” is accom-
panied by a clarifying question “How to Make Sense of African International Law?”
and is divided into seven parts: “Legal Relativity Theory,”“Redefining the Struggle,’
“Solutionization,” “Hypocrisy,” “A luta continua Influence Framework,” “Guerrilla
Lawfare,” and “So What,” which is the concluding part that reckons up the key
assumptions.

The chapter’s scope aims to provide a broad view of the essence of African IL
and the various principles and conditions underpinning its development. Wiebusch
introduces the general framing device as a tool to accentuate the instability of
absolute knowledge claims concerning its development and to enhance the reader’s
understanding of African IL; for instance, the inductive and comparative nature of
knowledge production, which provides some of the vital tools to help expose biases
and myths about African IL and its operationalization.

Driven by the intention to theorize the knowledge production processes related
to the development of African IL, the author considers relativity to be a significant
factor as regards the theory of knowledge that can help understand African IL.
Specifically, the author states: “a key assumption in this work and one of the conse-
quences thereof is that relativity presupposes reference points with which certain
relations are established.”

M. Wiebusch clarifies the key tenets of his viewpoint on this, introducing and
explaining the logical interconnections of all the conceptual building blocks in
areasoned manner. In an attempt to do this, the author provides meaningful insights
into the core principles of knowledge production — observation, induction, and
comparison - to facilitate a clear comprehension of the African ILs evolution. In
particular, he dwells upon the nature of knowledge, presumes it all to be inductive
and comparative, and explicates that the inductive nature of knowledge presupposes
its creation through perception. He then proceeds to state that all knowledge is
comparative “in the sense that it is through comparison that we know something is
new or that something is different.”

Logically, the author establishes law as a knowledge product as well as other
social constructs and concepts and clarifies its three-step structure. The first step
is an inductive recognition of certain patterns (of physical behavior); the second is
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the stabilization of the meaning of these patterns (develop laws of physics); and the
third is the deduction of other ideas and actions (conduct experiments and devise
alternative forms of application).

It is worth emphasizing that the author’s assumption of the inductive and
comparative nature of knowledge correlates to the idea of “relativity” that essentially
means that “all knowledge and production of new knowledge is only possible in
relation to what was known before”. Onward, the author analyzes the determinants
of high and low quality of knowledge production and lists among them the scope of
observation (large or narrow), ability to gather information (significant or minimal),
competence to make distinctions between information (considerable or limited),
and competence to establish relationships between information (considerable or
limited). Having estimated the determinants, the author deduces that

the speed and the value of knowledge depend on the quality and the quantity
of induction and comparison processes. The larger the scope of observation
and the ability to collect vast amounts of information, and the greater the
aptitude to make relevant distinctions among these masses of information
and establish relationships among these organized categories of information,
the higher the quality and usefulness of the knowledge resulting from these
operations.

The author assumes the fight for equality to be impossible and inevitably biased
and outlines the approach that centers on “the process of continual identification of
‘problems’ or sites of inequality that are subjected to deliberate constructive thought
and action to avoid or mitigate the endurance of these particular forms of inequality.”
Wiebusch suggests a shift from “the notion of inequality and the structural conditions
shaping the absence of equality”to a“deliberate study of a solution-focused approach
oriented towards addressing inequalities.” Instead of focusing on inequality as an
outcome, he proposes taking aim at the process of creating states of inequality.

The author devotes the conceptual building block Solutionization to the
advancement of the approach that postulates the necessity “to transcend the
ubiquitous habit in academia to problematize.”He conducts a thorough examination
of the axioms regarding the indeterminacy of the future and the relative uniqueness
of the human being and concludes that

taken together, they lead towards a more productive process of solution
generation (solutionization) oriented towards avoiding or mitigating mistakes
rather than prescribing fixed sets of positive action.

He then discusses what constitutes a“mistake’, analyzes the way it is determined,
and advocates the value of mistakes as essential learning tools. To conclude Chapter 2,
he focuses on the concept of “law” and rejects a unidimensional conceptual
understanding of law as simply a tool to shape the social world and simultaneously
be shaped by it, and instead holds a unique standpoint - a three-dimensional (3D)
approach to law including norms, actors, and processes that create a framework to
understand how law operates and develops. It is characterized by “a triple capacity as
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having a normative role (with distributive effects), a procedural role (with decisional
effects), and an institutional role (with constitutive effects)”. Upon closer examination,
the author advances a controversial idea of law as an amoral instrument that is
beyond moralistic judgment. In line with his conception, law itself, like any other
instrument, can be utilized in the service of or in the achieving of some objective;
therefore, it cannot be estimated as good or bad, right or wrong. The quality of the
objectives can be morally evaluated, but law as a tool can be assessed in terms of
its efficiency and effectiveness in achieving these objectives.

Having readily acknowledged that his views cannot be universally shared, he
remains persuasive and clarifies that his “preference lies with more transparency
about the instrumental feature of law, exposition of the ends to be achieved, and
open declarations about what the role of law is in achieving those goals."The author
elucidates that this “teleological view of law, in the sense of analyzing what its
purpose is,” provides more clarity about the ideals held by those who operationalize
law; therefore, it facilitates the understanding of how and why law develops and, in
particular, how and why African IL develops.

We do not agree with such a “technical” or “instrumental” role of law as just
a tool. In suggesting this approach to understanding the nature of law, Wiebusch
willingly or unwillingly mixes two different meanings and notions of law and inserts
misunderstanding. He discusses statutory (positive) law (such as acts of legislation and
IL treaties), which is developed by authorities for “achieving their objectives.” All things
considered, the laws of a state (statutes) cannot convey the essence of “law itself” as
a criterion of morality, equality, and justice. Nevertheless, laws (legislation) can still
serve as an “efficient” tool in the hands of state powers. In authoritarian (totalitarian)
states, they can even serve as a “/hammer” upon people. However, they have nothing
to do with law, or in other words, these laws are not law. The very principle of “the rule
of law” means the supremacy of the basics of law over state authority and its laws.

In summing up the essences of the second chapter, M. Wiebusch brings to life the
idea of empowerment that stems from conscious reflection and critical perception
of various norms and practices; it is grounded on a detailed study of African ILs
past and present and is accompanied by a thoughtful analysis of the mistakes. In
compliance with the author’s standpoint, it “uncovers unintended consequences of
African international law programs and practices”and “opens space to imagine new
frames of thought for further innovation, critique and action.”

Chapter 3,“A Geography of African International Law," answers the question “Why
Does African International Law Matter?” by consistently pursuing the idea of the
socio-economic nature of law, i.e. the idea that law can be studied and understood
only in the context of the society and time it was in force. The author thoroughly
explores the examples of the United Nations Models and (O)AU equivalents’
imitations in regard to norms and institutions. He states that this significant extent of
emulative practices challenges the narrative of “African solutions to African problems”
and “suggests a tension between the (O)AU’s desire to devise solutions tailored to
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local circumstances and the heavy influence of foreign ideas that may or may not
be suitable to those contexts. There are no universal forms of law”. In the author’s
opinion, the adoption of foreign legal regulation models “will lead to unfavorable
distortions and transplant rejections.” Meanwhile, Wiebusch dwells in detail on two
forms of African international legal innovations, namely, new regulatory innovations
and those that are aimed at expanding the scope of developments in the already-
existing international legal acts.

Chapter 4 titled “African International Legal Governance Laboratories” focuses on
the question “How does African International Law Work?” and is divided into two
parts: “Governing Africa” (encompassing sub-sections “legislation,“judicialization,’
and “technocratization”) and “The Performance of African International Law”
(covering sub-sections “norms,” “actors,” and “processes”). In the final section “So
What," the author summarizes the key ideas of the chapter in the context of the
book’s purpose - further clarifying and elucidating the ways and means by which
African IL develops. Additionally, his identification of a few key biases and challenges
in the field of African IL is especially valuable, as it promotes further research.

Undoubtedly, no research work is absolute since it is a journey rather than
a“golden finish."This book also contains some shortcomings, gaps, and unbalances
as well as areas for improvement and development. Here we mention just a few. It
is worth noting that certain legal instruments of the African Union receive unequal
coverage. In sub-section “1.1. Legalization,” the author identifies treaties, decisions
of authoritative institutions, and other documents as well as provides a full-fledged
analysis of these treaties and other documents. As for the decisions of the bodies,
Wiebusch refers only to the statistics, merely noting that “it is beyond the scope of
this book to adequately give a full overview” of them. It also appears that in Chapter
2 the author provides a much too redundantly extensive analysis of such theoretical
issues as “a mistake, responsibility, accountability, and influence,” distracting the
readers’ focus from the essentials of Chapters 3 and 4.

We believe that theorizing through a review of different measurement and
assessment methods, institutional practices of “knowledge generation,”and a wide
range of performance indicators would be more illustrative if applied to practice and
life. This is a reasonable assertion given Wiebusch'’s extensive practical experience
as a senior legal officer at the African Court on Human and Peoples’ Rights and
a constitutional expert for African Union Election Observation Missions.

Last but not least, taking into account that he mentions some African treaties and
human rights institutions, one of the proper realms for such an application seems
to be the human rights issue. There are various universal and different regional
approaches (European, Eurasian, American, etc.) to the concept and mechanisms
of this issue. What is the position of African IL in this regard? At the very least, this
can be an opportunity to develop this book further.
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In the end, M. Wiebusch has done a good job, having examined, analyzed, and
described one of the multiregional (continental) aspects of modern international
law, while having also made a new contribution to IL theory.
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