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This article discusses the currently relevant direction of the ongoing reform of the
“regulatory guillotine.” Specifically, the article focuses on the development of new trends
in the regulation of control and supervisory activities. The reasons for the reform, its
goals and objectives, as well as the results achieved, are analyzed. It is concluded that
the key reason for the launch of the “regulatory guillotine” is the problem of redundancy
and moral obsolescence of the regulatory framework. Furthermore, the current state
of control and supervision activities carried out by the public authorities of the Russian
Federation is characterized, trends are analyzed and the results of the ongoing reforms are
summarized. One of the main problems in the implementation of the reform is corruption.
Excessive bureaucratization of control and supervisory activities is highlighted as a key
factor influencing the transition to electronic document management. In connection
with the identified problems, the following potential areas for future research have been
identified: the introduction and legitimization of electronic document management,
the reduction of corruption, the impossibility of withdrawing from the reform of some
departments, the identification of all kinds of threats and so on. In evaluating the
effectiveness of the activities of control and supervisory bodies in foreign countries, the
emphasis has shifted away from assessing the actual number of inspections, violations
detected, fines and penalties imposed, open criminal cases, the amounts of illegally
spent public funds returned to the budget, etc., and to assessing the “quantity” and the
“quality” of the facts revealed and the events prevented in advance, which in one way or
another contained a potential threat to the security of the state and society. It was thus
implied that there was a risk of not achieving socially significant indicators (results), on
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the basis of which society ultimately evaluates the activities of government bodies in
general and the activities of control and supervisory bodies in particular.
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Introduction

Legislation plays an important role in ensuring the efficient and sustainable
functioning of the economy; it is the basis for interaction between businesses,
governments and civil society. Its role is to ensure the stable functioning of the
economy while taking into account environmental, social and government factors.
In fact, legislation is designed to guarantee trust in business and government, as well
as mutual trust between the two, thus supporting the functioning of markets.

Legislation helps protect the rights and safety of consumers and citizens and
ensures that goods and services are provided in the public interest. Inspections and
monitoring of economic activity are, in this context, the main tools that promote the
implementation and improvement of compliance with regulations and help ensure
that economic activity does not endanger human and environmental safety.
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Conducting effective checks also helps to build trust between stakeholders,
which is essential for the proper functioning of the market. To this end, inspections
and controls of economic activity should be based on adequate principles of risk
management and risk mitigation, as well as the proportionality of risks.

The main principles of effective and efficient compliance audits are proper
planning and a clear definition of the objects of inspection and control activities,
as well as a high level of communication and coordination between the inspection
bodies. In addition, a key element of the sustainable functioning of this system
is the availability of open and accurate information and guidance for regulated
entities (businesses and citizens), since the primary responsibility for compliance
with regulatory requirements lies with the regulated entities. These key components
of an audit oversight system will aid in the avoidance of illegal practices such as
corruption and other dishonest practices. Thus, an adequate system of regulation
and supervision will be of maximum benefit to enterprises and society as a whole.

On the contrary, an inadequate system of inspections and control over activities
can result in direct and indirect monetary and non-monetary losses for states,
enterprises and society. International experience shows that such a system creates
unnecessary administrative barriers (and involves unnecessary costs) for enterprises,
reduces turnover and investment and leads to corruption and abuse. Thus, an
efficient system entails additional costs for its functioning, both on the part of the
state (budget expenditures) and on the part of enterprises (compliance costs), while
failing to achieve strategic goals and reducing the level of trust of enterprises and
the public in government and legislation. Also, inadequate system of inspections
and control creates corruption risks in Russia and other states.

1. Russia’s Trends in the Development of Control and Supervision Activities
Within the Framework of the “Regulatory Guillotine”

According to some estimates, the ongoing reform of control and supervisory
activities covers up to two million mandatory requirements and 221 different types
of control and supervisory activities. Thus, it follows that the “regulatory guillotine”
encompasses nearly all types of control (supervision).’

The information provided by the Government of the Russian Federation indicates
that there are 46 control and supervision departments that conduct up to 220 types
of inspections at the federal level, 50 inspections at the regional level and 16 at the

municipal level. More than 2 million requirements, of which more than 9,000 are from

MapmeiHos A.B. NepcneKTUBbl MPYMEHEHUA MEXaHI3Ma «PEryNIATOPHON MANbOTUHB NPY pedopMUpo-
BaHUV KOHTPOJbHO-HaA30PHON AeATenbHOCTY // BecTHMK Hikeropopackoro yHusepcuteta M. H.M. Jlo6a-
yeBckoro. 2019. N2 5. C. 143-165 [Alexei V. Martynov, Prospects for the Application of the Mechanism of ‘Reg-
ulatory Guillotine’ in the Reform of Control and Supervision Activities, 5 Vestnik of Lobachevsky U. of Nizhni
Novgorod 143 (2019)].
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the Soviet era, contain prescriptions that are mandatory for businesses to follow,
making it difficult to do business.?

This state of affairs creates a great number of difficulties in the business envi-
ronment, which then raises the question of streamlining the system of social relations
and reducing the number of legal acts that do not correspond to the realities of the
world today.

The administrative reform of control and supervisory activities, he so-called
“regulatory guillotine,’ carried out in the context of current world conditions, boils down
to the abolition of irrelevant regulations in the field of supervision and control.’

The implementation of the reform of control and supervisory activities is based on
the program “Reform of Control and Supervisory Activities,”which was approved on
21 December 2016 by the Presidium of the Council under the President of the Russian
Federation for Strategic Development and Priority Projects (the implementation
period is until 2025).*

The “regulatory guillotine” mechanism, the first steps towards the launch of
which were observed in 2015-2016, began to operate in full in 2019. The use of the
regulatory guillotine mechanism became the basis for reforming the control and
supervisory activities carried out by the federal executive authorities. The mechanism
applies to the activities that are carried out by these bodies, including updating the
regulatory framework, simplifying legislation for businesses and creating a more
favorable atmosphere for entrepreneurship.

The need for reform of control and oversight was evident after 2010. Thus, in
the Book of Complaints and Suggestions of Russian Business for 2014, emphasis
was placed on the redundancy of the requirements of by-laws, namely industry
and inter-sectoral rules, as well as on the inconsistency of norms and rules with
modern technology.’ In addition, requests to simplify the procedures for inspections
and state control of activities were received on a regular basis from entrepreneurs
operating in all constituent entities of the Russian Federation.

In his annual messages to the Federal Assembly of the Russian Federation, the
President of the Russian Federation regularly focuses on the need to: complete the

Os4uHHUKo8a B.A., Bnacosa E.JI. O HeKOTOPbIX BONPOCaX «PerynaTopHOmN rmaboTuHbI» B Poccuinckon
®epepauun // Muposas Hayka. 2021. Ne 5(50). C. 102-109 [V.A. Ovchinnikova & Elena L. Vlasova, On
Some Issues of the ‘Regulatory Guillotine’ in the Russian Federation, 5(50) World Sci. 102 (2021)].

Oleg V. Aleksandrov, Regulatory Guillotines: International Experience in Removing Barriers to Business
and Investment, 1(17) Trade Pol'y 107, 108-9 (2019).

YTBEPXKAEH NAacNoOpPT NPUOPUTETHON NpPOorpammbl «Pedopma KOHTPONbHOIN 1 HAA30PHON AeATenb-
HocTu» // MpasutenbctBo Poccun. 29 gekabps 2016 r. [The Passport of the Priority Program “Reform of
Control and Supervision Activity” Was Approved, Government of Russia, 29 December 2016] (Sept. 10,
2022), available at http://government.ru/news/25930.

The Book of Complaints and Suggestions of Russian Business for 2014 is a Report of the Commissioner
under the President of the Russian Federation for the Protection of the Rights of Entrepreneurs.
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reform of control and supervision activities,® terminate from 1 January 2021 the
validity of all currently existing regulations in the fields of control, supervision and
departmental regional orders, letters and instructions; and, with the participation
of the business community, update the regulatory framework, with the exception
of only those documents that meet modern requirements, the rest to be handed
over to the archive.

The implementation of the tasks set by the President of the Russian Federation can
be traced in the gradual invalidation of obsolete acts issued by the government bodies
of the Russian Soviet Federative Socialist Republic (RSFSR) and the Union of Soviet
Socialist Republics (USSR), as well as their individual provisions.® As a result, Russian
legislation is being systematized within the framework of the regulatory guillotine
mechanism, which, according to D.A. Medvedeyv, is one of the new emerging strategic
long-term institutions and mechanisms of social and economic life.

According to A. Kudrin, the regulatory guillotine is

notjust the abolition of old instructions or their rewriting in new formats,
this is the part of the work that needs to be done. The reform of control
and oversight activities should have its own KPI: reducing the list of control
functions of ministries and departments by half, and not just canceling or
rewriting old instructions. In many areas, regulatory authorities should switch
to notification analysis and monitoring through databases, that is, without
any reporting, licensing procedures should analyze what is happening.’

According to A.V. Martynov, the goal of the regulatory guillotine is to “compre-
hensively update the mandatory requirements adopted before 2010, as well as to
analyze the consequences that have occurred after the adoption of a significant set
of regulatory legal acts, to achieve the set goals.""°

MocnaHwe MpesnpgeHta ®epepansHomy Cobpanuto 15 anBapa 2020 1. // Mpe3npeHT Poccun [Message
of the President of the Russian Federation to the Federal Assembly of 15 January 2020, President of
Russia] (Sept. 10, 2022), available at http://kremlin.ru/events/president/news/62582.

MocnaHue Mpesngerta OepgepanbHomy Cobpanuio 20 despana 2019 r. // CMC «KoHcynbTaHT-
Mntoc» [Message of the President of the Russian Federation to the Federal Assembly of 20 Febru-
ary 2019, SPS “ConsultantPlus”] (Sept. 10, 2022), available at https://www.consultant.ru/document/
cons_doc_LAW_318543/.

CBbille 450 aKTOB COBETCKMX FOCOPraHOB NPU3HaHbI HeAecTBUTENbHbIMY // MpaBuTenscTBo Poccun.
17 nioHa 2020 r. [Over 450 Acts of Soviet Government Agencies Were Declared Invalid, Government of
Russia, 17 June 2020] (Sept. 10, 2022), available at http://government.ru/news/39884.

LWeHwuH B.M. TIpumeHeHe MexaHn3Ma «PerynaTOPHON MMIbOTUHbI» Npu pedopMUpoBaHK
KOHTPOJIbHO-HaA30pHOW feAaTenbHoCTU Pocreapaun // BecTHMK Huxkeropoackoro yHmeepcuteTta
nm. H.W. Nobauesckoro. 2021. N2 1. C. 178-186 [Victor M. Shenshin, Application of the Mechanism of
the ‘Regulatory Guillotine’ in the Reform of the Control and Supervisory Activities of the National Guard,
1 Vestnik of Lobachevsky U. of Nizhni Novgorod 178 (2021)].

10

Martynov 2019, at 144.
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An analysis of Russian legislation allows us to conclude that the regulatory
guillotine has several main goals. These goals include (a) the reduction of costs aimed at
monitoring and eliminating rules that have lost their relevance; (b) holding consultations
with interested business entities; (c) searching for the most optimal algorithm that
will allow for quality control without violating the law; and (d) the organization and
implementation of interdepartmental coordination and cooperation.”

The main goal of the regulatory guillotine is to update the regulatory framework
in accordance with the realities of the world today. By launching this mechanism,
the Government of the Russian Federation has set itself the task of creating a new
legislative framework that will ensure the legality of enterprises in all areas of the
economy while at the same time not creating artificial barriers and difficulties for
the development of entrepreneurship.

The priority tasks carried out in the course of this reform are:

- development of a unified system for assessing the effectiveness and efficiency
of control and supervision activities;

« prioritization of the risk-oriented approach in the implementation of state control;

« updating safety rules and quality standards in accordance with modern realities;

- development and implementation of an effective anti-corruption system in the
field of state control and supervision;

- automation of control and supervisory activities.

It should be noted that the presence of a significant amount of outdated legal
framework is the main reason for the reform of control and supervision activities.
The reform of the control and supervisory activities of the Russian Federation was
based on the mechanism of the regulatory guillotine because in order to introduce
new, more efficient algorithms and rules, it became necessary to abolish outdated
by-laws. Until 2019, the Government of the Russian Federation and committees
under the various Ministries focused on the adoption of federal laws, losing sight
of by-laws. Therefore, the results of the analysis conducted by the members of the
working groups demonstrated that in almost all spheres of the economy there
were regulatory legal acts that were first adopted in the days of the USSR, and then
extended two or more times.

The regulatory framework, which is partly comprised of by-laws enacted prior
to 1990, does not meet the needs of the modern economy and acts as an artificial
barrier to the development of entrepreneurship. Experts, under the guidance of the
Decree of the Government of the Russian Federation of 29 August 2018 No. 1026,"

Official website of the Reform of Control and Supervision Activities (Sept. 10, 2022), available at
https://knd.ac.gov.ru/.

MocTaHosneHme MNpasutensbctea Poccuiickont epepaumm ot 30 aHBapa 2015 r. N2 83 «O nposeseHMm
OLIeHKM (paKTNUeCKOro BO3feNCTBMA HOPMATVIBHbIX MPaBOBbIX aKTOB, @ TAKXKe O BHECEHWMN N3MEHEHNI
B HeKkoTopble akTbl Mpasutenbctea Poccuiickon Oepepaunn» (BmecTe ¢ «[paBunamu nposeaeHna
oLeHKM GaKTMYeCKoro BO3feNCTBNA HOPMaTUBHbBIX NPaBoOBbIX akToB) // CMNC «KoHcynbtaHTIn0C»
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identified 3,003 by-laws, including directives, instructions, inter-sectoral and sectoral
rules and so forth, as redundant and obsolete.

The main reasons why these documents were deemed no longer relevant are
as follows:

« non-suitability of instructions and requirements for technological processes
utilizing modern technologies;

- the presence of requirements in by-laws developed in the Soviet era that cannot
be fulfilled in light of modern realities;

- the presence of a large number of redundant and duplicative norms and rules
in intersectoral and sectoral rules, instructions, etc.;

- the absence in the outdated regulatory framework of a number of norms, rules,
and mechanisms that allow for the monitoring of the legality of commercial activities
in certain sectors of the economy.”

The reform of control and supervisory activities affected 21 legislatures and
33 oversight bodies." According to preliminary conclusions, the transportation
sector has experienced the greatest number of large-scale changes. The Ministry of
Transport of the Russian Federation repealed 800 obsolete legal acts and 85 new
documents came into force to replace them. This decision allowed the management
of transportation enterprises to plan operations in accordance with current standards
while also saving up to 70 billion rubles.

Changes to the regulatory framework in the field of labor protection are no less
significant. Thus, a number of changes to Section X of the Labor Code of the Russian
Federation are planned, including updating the requirements for labor protection

[Decree of the Government of the Russian Federation No. 83 of 30 January 2015. On the Assessment
of the Actual Impact of Regulatory Legal Acts, as well as on Amendments to Certain Acts of the Gov-
ernment of the Russian Federation (together with the “Rules for Assessing the Actual Impact of Reg-
ulatory Legal Acts”), SPS “ConsultantPlus”] (Sept. 10, 2022), available at https://www.consultant.ru/
document/cons_doc_LAW_174824/.

Mookon3uHa E.A. PedopmmpoBaHme KOHTPOSIbHO-HAaA30pHON feAaTenbHocTn Poccuiickon Oepepa-
L1 KaK NpaBoBoOe pelleHune npobiembl 136bITOYHOCTV 1 MOPasIbHOMO YCTapeBaHWs HOPMATUBHO-
npaBoBoii 6a3bl // VIHHoBauwmun. Hayka. Obpa3soBaHue. 2021. N 26. C. 723-727 [Elena A. Podkolzina,
Reforming the Control and Supervision Activities of the Russian Federation as a Legal Solution to the Problem
of Redundancy and Moral Obsolescence of the Regulatory Framework, 26 Innov. Sci. Educ. 723 (2021)].

MepeueHb depepanbHbIX OPraHOB UCMOHUTENIBHON BACTW, OCYLECTBAALWNX GYHKLMMN MO
HOPMaTMBHO-NPaBOBOMY PETYIMPOBaHWIO B Chepax OCyLeCTBIEHUA rOCYJapCTBEHHOTO KOHTPO-
na (Hap3opa), n GpepepanbHbIX OPraHOB NCMOTHUTENBHOW BIACTY, OCYLIECTBAAIOLMX KOHTPOSIbHO-
HaA30pHble GYHKLMM, YUaCTBYIOLWMUX B peanm3aLmmy MexaH3Ma <perynaTopHO riboTUHDI», BULOB
denepanbHOro rocyAapCcTBEHHOIO KOHTPONA (HaA30pa), OCyLLeCTBAAEMbIX defiepanbHbIMM OpraHamm
VCMONHUTENbBHOM BAIAaCTH, Ha KOTOPbIE JOMKeH ObITb pacnpocTpaHeH MEXaHU3M «PEryNIATOPHON Mbo-
TuHbI» (yTB. [Mpepcepatenem MNpasutenbcta Poccniickont Oepepaunm 4 niona 20191.) // INeKTPOHHBIN
¢$OHA NPaBOBO U HOPMATUBHO-TEXHMUYECKOW fJoKymeHTauum [List of Federal Executive Bodies to Which
the Mechanism of the “Regulatory Guillotine” Should Be Extended, approved by the Chairman of the
Government of the Russian Federation on 4 July 2019, Electronic Fund of Legal and Normative-Tech-
nical Documentation] (Sept. 10, 2022), available at https://docs.cntd.ru/document/560596119.



VLADIMIR GAVRILENKO, VICTOR SHENSHIN 163

specialists and approving a risk-based approach to organizing the safety of employees.
The new rules and instructions governing labor protection issues were developed taking
into account the application of a risk-based approach and are aimed at preventing the
occurrence of accidents when using modern technological processes.

Let us take note of the two main stages necessary in the process of reforming
control and supervisory activities:

1. adoption of new requirements that will serve as the basis for technological
development as well as comply with a risk-based approach;

2. introduction of new rules related to the conduct of control (supervision)
operations.”

The implementation of the concept of “regulatory guillotine” is carried out in
accordance with the “Roadmap”™® and with the involvement of interested parties,
such as business representatives, experts and scientists.

Paragraph 2 of the Roadmap directed the Ministry of Economic Development
of the Russian Federation to develop a draft Federal Law titled “On Mandatory
Requirements in the Russian Federation,” which in 2020 acquired the status of
a Federal Law and began to define the concept of a mandatory requirement and
regulate the process of developing and adopting these requirements, set goals
and the basic principles of their consolidation in legislation, so as to ensure the
consolidation of the mechanism at the legislative level. In other words, all new rules,
instructions, laws, regulations and annexes to laws must be checked for compliance
with the norms of this act before consideration and approval.

In 2020, Federal Law No. 248-FZ of 31 July 2020 “On State Control (Supervision)
and Municipal Control in the Russian Federation” was adopted, providing for nuances
for improving this type of activity, which made it possible to create a system aimed
at the qualitative regulation of control and supervisory activities and at the same
time reduce the “pressure on business.”

In order to reform the sphere of state control and supervision, in 2017 the
implementation of the reform of control and supervision activities began. To
implement the reform, 43 working groups were created, each specializing in
the introduction of the regulatory guillotine mechanism in a particular industry.

OcHOBHble HanpaBneHunsa geatenbHocTn MNpaBuTtenbcTBa Poccuiickonn ®epgepauny Ha neprioa Ao
2024 ropa (yTB. Npencenatenem MNpasutenbcta Poccuiickon Oepepaumm 29 ceHtabpa 2018 r.) [The
Main Activities of the Government of the Russian Federation for the Period up to 2024, approved by
the Chairman of the Government of the Russian Federation on 29 September 2018] (Sept. 10, 2022),
available at https://docs.cntd.ru/document/554168464.

MnaH MeponpuATHn (<AOPOXKHaA KapTa») NO peann3aummn MexaHu3ma «PerynaTopHON rMabOTUHbI»
(yTB. MpasutenbctBom Poccuickon Oepepauun 29 maa 2019 r. N2 4714n-M36) // CNC «KoHcynb-
TaHTlnoc» [The Action Plan (“Roadmap”) for the Implementation of the “Regulatory Guillotine”
Mechanism, approved by the Chairman of the Government of the Russian Federation on 29 May
2019 No. 4714p-P36, SPS “ConsultantPlus”] (Sept. 10, 2022), available at https://www.consultant.ru/
document/cons_doc_LAW_329301/.
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Additionally, drafts of 447 acts were developed, designed to replace obsolete
industry rules, instructions and resolutions that had lost their relevance.”

The essence of the work of the commission on deregulation, created under
the Government of the Russian Federation, is to identify excessive norms, submit
them for revocation, and require that the relevant departments that insist on their
preservation provide evidence with specific numbers within 30—45 days regarding
the need for these norms, should such a need suddenly arise.

Executive authorities at the federal level are making efforts aimed at establishing
certain exceptions for them (for example, the Ministry of Internal Affairs of Russia,
the Ministry of Emergency Situations of Russia, the Ministry of Health, the Ministry
of Culture, the Ministry of Natural Resources, the Ministry of Industry and Trade,
the Ministry of Construction, the Ministry of Transport, the Ministry of Labor and
Rospotrebnadzor). Several departments asked to be released from the regulatory
guillotine (such as the Ministry of Justice of Russia, the Ministry of Finance of Russia,
the Russian Federal Security Service and the Federal Antimonopoly Service of the
Russian Federation), justifying their requests by stating that businesses have no
complaints about the checks they conduct. Such exceptions violate the logic and
consistency of the ongoing reforms of control and supervision activities, which
suggests that sooner or later the extension of the administrative reform to abolish
normative legal acts at various levels that have lost their relevance will be extended.
The reason for such an extension being granted will be the lack of sufficient time
to conduct inspections at the regional and local levels. As part of the regulatory
guillotine, the review of the federal legal framework was planned to be completed
by 1 January 2021. Furthermore, it is planned to review the norms of the constituent
entities of the Russian Federation by 2022 and municipal norms by 2023.

Turning to the difficulties of implementing the reform, we note that the main
danger for the effective implementation of the mechanism of the “regulatory
guillotine”is corruption in state authorities and local self-government. Corruption
seriously hinders the normal functioning of all state structures, impedes the
implementation of social transformations, impairs the efficiency of the national
economy and causes anxiety and distrust in state institutions in Russian society,"
including in the implementation of the regulatory guillotine mechanism. Even
though the supervisory authorities have begun to apply other forms of supervision,
it is impossible to take them into account with the existing reporting forms and,
therefore, determine the degree of pressure on the business community. We also
note that, “The relationship that has arisen in connection with the implementation

Official website of the Reform of Control and Supervision Activities (Sept. 10, 2022), available at
https://knd.ac.gov.ru.

LleHwuH B.M., lopduetko Y.H. Koppynuua Kak yrpo3a HalmoHanbHoi 6esonacHocty // Mpaso. beso-
nacHocTb. YpesBbluarHble cutyaummn. 2021. N2 2(51). C. 27-33 [Victor M. Shenshin & U.N. Gordienko,
Corruption as a Threat to National Security, 2(51) L. Safety Emerg. 27 (2021)].
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of certain state powers by local self-government is legally regulated quite clearly;
however, the established procedure is not always observed in fact."”

Some of the most frequently used new forms of control over the past two years
have been raids, test purchases and cases initiated under the Code of Administrative
Offenses of the Russian Federation. At the same time, official statistics do not provide
for such forms of supervision in the approved forms, which leads to a distortion of
the data presented on the pressure on small and medium-sized businesses.

Numerous redundant requirements have not been updated, but at the same
time, administrative liability is provided for each offense.

Based on the foregoing, it can be summarized that there is a need to amend the
Code of Administrative Offenses of the Russian Federation. Within the framework
of the regulatory guillotine the number of articles and grounds for administrative
offenses, the number of which has increased significantly in recent years, should be
reduced.

Further introduction and legitimization of electronic document management
are necessary for the effective implementation of the reform. Since excessive
bureaucratization of control and supervisory activities is one of the key problems,
a transition to electronic document management is planned as part of the reform.
In the register of systemic problems in Russian businesses,” bureaucracy is defined
as one of the artificial obstacles to commercial activity.

In 2020, departments (including ministries and committees) of digitalization and
information development were created for the further implementation of electronic
document management in all areas of state control and supervision in all constituent
entities of the Russian Federation.

As a result, the question of substantiating and implementing the regulatory
guillotine, which has previously not been singled out as a separate area forimproving
control and supervisory activities, is currently on the agenda.

The regulatory guillotine is, first of all, an inventory of a significant number of
requirements that apply primarily to business, carried out in order to compare such
requirements with modern realities. In the event that these requirements are still
suitable, they will remain in effect; but, in the event that their suitability is no longer
relevant, then the requirements will be revoked. This postulate underlies the decision
of the Government of the Russian Federation to conduct a “regulatory guillotine.”

Hemosa H.fO., [puzoHuc B.[1. BnnsaHne KOHCTUTYLIMOHHbIX HOPM Ha B3aMMOOTHOLLIEHWA OPraHoB rocy-
[apCTBEHHO BNAaCcTV 1 MeCTHOro camoynpasneHusa B Poccuiickoinn ®epepavun // Mpaso. besonac-
HOCTb. YpesBsbluaiHble cutyauum. 2021. N 3(52). C. 55 [Ninel Yu. Nemova & Valerius P. Grigonis, Influ-
ence of Constitutional Norms on the Relationship Between Public Authorities and Local Self-Government
in the Russian Federation, 3(52) L. Safety. Emerg. 52, 55 (2021)].

*® Register of systemic problems of Russian businesses 2019 on the official website of the Commission-

er under the President of the Russian Federation for the Protection of the Rights of Entrepreneurs
(Sept. 10, 2022), available at http://doklad.ombudsmanbiz.ru/doklad_2019.html.
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The control and supervisory activities reform, which was announced in 2016 and
launched in 2017, was implemented in 2019 and 2020 in accordance with the priority
program passport.”’ In two years, regulatory legal acts that were no longer relevant
were identified and revoked, in place of which new documents complying with the
norms of the Federal Law of 31 July 2020 No. 247-FZ were approved.

According to preliminary plans, the reform of control and supervision activities will
be finally implemented by 2025. However, even at the initial stages, the “regulatory
guillotine” made it possible to achieve significant results. The fact that the World
Bank in its Doing Business 2020 report included Russia in the TOP-30 most promising
countries for doing business is evidence that the reform is actually effective.”

2. Tasks Solved Within the Framework of Models of Regulatory
and Supervisory Activity

The fundamental goal of regulation and control is to improve public welfare
by eliminating or minimizing certain risks, including corruption risk. Within the
framework of achieving this goal, there are three specific tasks of control systems
and models that can be distinguished, none of which are mutually exclusive from
one another:

Effective and efficient (in terms of profitability ratio) responses to the risks and threats
associated with entrepreneurial activities

The main factor in achieving this goal is the planning and scheduling of
inspections, taking into account the real risks to the integrity of human life, the
preservation of the environment and wildlife, and health and safety. A risk-based
approach legitimizes control activities in the eyes of enterprises and places inspection
activities on a rational and “scientific” basis. Moreover, a risk-based approach typically
makes it possible to spend the resources of regulatory authorities in a more rational
and economical manner.The business register and the use of IT tools are key elements
of the system to achieve this goal. The pursuit of efficiency frequently leads to the
merging of control operations and (financial and human) resources. This goal can be
achieved primarily by establishing control over the number, frequency and duration
of inspections. In accordance with this guiding principle, a number of countries have

MacnopT npuopuTeTHOM NPorpammbl «<Pedopma KOHTPObHOW 1 HAA30PHON AEATENBHOCT» B PeAaK-
Ly npoTokona ot 21 gekabpa 2016 r. N2 12 // MpasutenbctBo Poccum [Passport of the Priority Pro-
gram “Reform of Control and Supervisory Activities”— Annex to the Protocol of the Presidium of the
Council under the President of the Russian Federation for Strategic Development and Priority Proj-
ects of 21 December 2016 No. 12 (as amended on 30 May 2017, Protocol No. 6), Government of Rus-
sia] (Sept. 10, 2022), available at http://government.ru/projects/selection/655/25930/.

The World Bank’s Doing Business 2020 Report is the 17" edition in the World Bank Group’s annual
publication series, see World Bank, Doing Business 2020 (2020) (Sept. 10, 2022), available at https://
documents1.worldbank.org/curated/en/688761571934946384/pdf/Doing-Business-2020-Compar-
ing-Business-Regulation-in-190-Economies.pdf.
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set a maximum number of days that an inspection can last for and have also limited
the number of times the inspections can take place. However, both the duration and
number of inspections can be significantly reduced through proper coordination
between regulatory authorities and inspection activities (for example, through joint
inspections), as well as through the pre-planning of inspections in accordance with
the level of risk associated with the activity and organization being inspected.

Stimulation of economic growth and employment growth by reducing administrative
barriers and costs of enterprises associated specifically with inspections and inspection
activities (second important goal)

This approach is predicated on the following assumptions:

«informing and communicating with businesses to familiarize them with regulatory
requirements and processes and procedures for verification and control;

- given that the purpose of audits is to assess compliance and risk levels, they
are carried out in accordance with pre-designed checklists that guarantee equal
treatment of enterprises and predictable results of audits;

- clear, simple and transparent procedures, tasks, duties, rights and responsibilities;
checks are carefully coordinated, do not duplicate and do not contradict each other,
even when carried out by different bodies;

- therefore, there is coordination between the various authorities and supervisory
authorities.

- the confidentiality of commercial and secret information is maintained;

« Inspectors are trained in the use of checklists and have the technical and
communication skills necessary to conduct inspections and follow up.

Ensuring transparency and accountability of public services and the rule of law, in
particular ensuring the legal aspect of inspections and control of activities and appeal
mechanisms (an intermediate goal that contributes to the achievement of two main
goals)

In a number of countries (notably Spain, Croatia, and Bosnia and Herzegovina), the
regulatory body has established the control system and all inspection activities within
a clear, agreed-upon legal framework. As a result, in these countries, the inspection
activities and procedures were based on a legal framework that was transparent
and easy to comprehend, and at the same time, this framework ensured proper
access to the judiciary. For the vast majority of cases, the laws prescribe processes
and procedures and define in detail the rules relating to the duties of the inspector
and the inspector. It should therefore come as no surprise that one of the main tasks
of such laws is to combat corruption. For example, Romania, among other countries,
has revised its internal control procedures in order to ensure compliance with the
regulation by control and inspection bodies and to introduce mandatory checklists for
inspections and mandatory documents recording inspections and follow-up activities
in order to limit the freedom of action and opportunities for soliciting a bribe.

One of the means for achieving this goal is ensuring the transparency and
accountability of inspections. This implies a clear definition of the areas of competence



BRICS LAW JOURNAL  Volume X (2023) Issue 2 168

of the supervisory authorities, as well as the role, rights and obligations of inspectors.
Some governments have also stepped up external and internal audits of regulatory
bodies. For example, some Latvian inspection bodies have established departments
for internal audits.

In many cases, clearly defining the standards, rights, and responsibilities
of inspectors and inspected organizations leads to a significant reduction in
discretion, as well as setting precise compliance targets for businesses. This can be
achieved through simple measures such as the introduction of official identification
documents and verification orders. A valuable tool for reducing the risk of abuse of
power is the legislating of the rights and obligations of inspectors and inspected
organizations, as well as for the adoption of soft legal instruments such as codes
of conduct (introduced in Romania, among other countries, for tax inspectors).
In addition to “soft” measures, which rarely provide for sentencing mechanisms,
in some countries, such as Latvia, supervisory authorities must follow mandatory
procedures and principles governing inspections, tender and appeal procedures,
and so forth. Codes of Practice are made available for review by inspectors and those
being inspected by regulators, which improves understanding of the procedures by
all stakeholders and therefore enhances accountability and compliance.

Guidelines and checklists are important tools for ensuring the transparency and
accountability of audits. They ensure that inspections comply with all regulatory
requirements and prevent abuse of power by inspectors. In a number of countries,
regulations require the maintenance of so-called“inspection logs,” which allow public
authorities to keep an official record of provisional measures imposed by inspectors
after an inspection and to control the frequency with which such inspections are
carried out.

Also, modern technologies, in particular electronic document management
system have proven their great importance for optimizing control and supervisory
activities and reducing the risks of corruption. Obviously, electronic document
management system allows to quickly and efficiently monitor the activities of
regulatory authorities and to respond to violations.

3. Experience in the Use of Governmental and Non-Governmental Forms
of Control”

3.1. Review of the Negative International Experience in Russia and Europe

Opacity of the control system

It should be noted that a lack of transparency can lead to a number of problems,
the majority of which are commonly related to abuse of power and other forms of
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See Florentin Blanc, Inspection Reforms: Why, How, and with What Results, OECD (2012) (Sept. 10, 2022), avail-
able at https://www.oecd.org/regreform/Inspection%20reforms%20-%20web%20-F.%20Blanc.pdf.
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corruption. First, opacity allows individuals who are not authorized by the responsible
oversight bodies to carry out inspections. In this capacity, government officials who
do not have inspection powers can act as inspectors; as can persons who are in no
way associated with the supervisory authority; as well as inspectors who are retired
or do not have a valid inspection order. Secondly, and this is especially typical for
the countries of Eastern Europe, “real” inspectors conduct far more inspections than
those prescribed by the responsible control body. In general, it has been noted
in numerous instances that inspectors do not produce documents at the start of
an inspection, even in situations where national law requires it. This is a systemic
problem, especially noticeable, among other countries, in Italy. It is rooted in a lack
of transparency in the oversight system, coupled with a general fear of inspectors
who represent the oversight body and have the authority to impose penalties. Above
mentioned electronic document management system ensures transparency of the
control system.

Excessive number of inspections: burden on businesses and partially or completely
duplicative inspections associated with insufficient risk orientation and proportionality
of risks, as well as the desire to constantly inspect or monitor all areas of activity

In situations where, without a preliminary analysis of the existing state of affairs,
new legal acts are introduced and consequently, new areas of competence are also
delineated as well as new institutions responsible for inspections and control are
appointed, there is a risk that inspections will partially or completely duplicate each
other. In reality, in order to enhance their authority and expand their scope and
influence, compliance authorities frequently interpret regulations broadly, extending
their competence to areas related to them. As a result, this leads to a situation where
different inspection bodies carry out inspections on the same issues, which leads to
partial or complete duplication of inspections. This situation entails significant public
and private costs (because often decisions to create a new control body or a new
area of responsibility are made without a preliminary cost-benefit analysis), not to
mention a significant administrative burden. Insufficiently effective coordination
between the various regulatory authorities is inextricably linked to a lack of clearly
defined areas of authority and competence. Moreover, this can also lead to the
emergence of areas of activity not covered by inspections (the planning and conduct
of inspections for which no supervisory body is entrusted), which, in turn, leads
to inefficient regulation and supervision. Redundant inspections also increase
corruption risks.

Inspections that do not address public welfare and risk mitigation goals

Often, inspection bodies are created as a result of public discussion of a specific
situation that public opinion or opposition qualifies as a problem. This occurs without
a preliminary analysis of current performance and such fundamental issues as cost-
benefit ratio, as well as without an analysis of the existing institutions to which
such a duty could be entrusted and without defining the immediate purpose of the
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institution being created in terms of the public good and risks. Both above aspects
can ultimately be reduced to a single goal: minimizing or reducing risks, protects the
public interest and serves the same purpose as promoting public welfare.

Lack of coordination within the model of national and local authorities

In a number of countries, enforcement of key regulations is predominantly the
responsibility of local authorities operating in parallel with national agencies that
either have exclusive competence in these areas of control or instruct local authorities
to ensure consistent and uniform enforcement of significant regulations. These
national agencies have the authority to allocate resources and also have departments
that specialize in various technical aspects of audits. The quality of local inspections
may suffer from a lack of resources in some regions, while other regions may have
an excess of resources. In addition, the unclear division of responsibilities between
central and regional/local authorities can also lead to insufficient coordination
and information exchange across institutions, as well as to partial or complete
duplication of checks. In such cases, the problem arises because the decision on
areas of control was not the result of careful analysis. Regardless of the reasons for
the occurrence, the consequences of such a decision frequently lead to confusion
and misunderstandings among business entities (and the regulatory authorities
themselves) about which institution is responsible for carrying out inspections in
specific areas. Obviously, the development of an electronic document management
system will help solve this problem.

Lack of professionalism

Recruitment guidelines, qualification testing process and procedures, training
inspectors in key skills for conducting inspections, promoting compliance and
reducing risks associated with economic activities, as well as inspector appraisal
(and performance evaluation of inspection bodies) may not be clearly defined or
may be developed inconsistently and without uniformity. It is very important to
define the basic skills and techniques needed for all the different types of spheres
of control. In addition, it is also critical to strengthen relationships with inspectees
and reduce the burden placed on businesses.

Inadequate performance management

Typically, this results in unnecessary and unjustified unreasonable checks being
conducted or an excessively high number of penalties being imposed, both of which
are considered acceptable outcomes (or even one of the goals of the control system).
The comparative study showed that a large number of inspections not only does
not guarantee a higher level of compliance with the relevant regulations, but also
is not a more effective means of protecting the public interest (which is equally
applicable to punishments).

Use of audits as a source of government revenue (related to the previous point)

Enforcement is also complicated when there is a conflict between the protection
of the public good and the generation of revenue (considered one of the purposes of
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the government control structure). Problems arise if revenue generation is prioritized,
resulting in oversight errors. This leads to significant abuse in the system, increase
of corruption risks and a drop in efficiency and legitimacy. In order to prevent such
conflicts of interest, it is critical to provide clear mandates and ensure that regulators
act in strict accordance with their strategic goal of protecting the public interest
and minimizing risk.

Disproportionate penalties and lack of proportionate and flexible accounting

If the punishment is seen as an insufficient deterrent, some of those who have
been inspected may continue to violate the requirements they have already violated
even after the punishment is imposed. On the other hand, excessively harsh penalties
that are disproportionate to the offense are also not cost-effective; they undermine
the legitimacy of government actions, promote corruption and generate resistance
to audits and enforcement (resulting in lower compliance rates). According to the
principle of proportionate and flexible consideration of the degree of risk, the response
of control authorities to a violation that qualifies as “serious” and has the potential of
violating the integrity or well-being of a person or other public interests or rights should
be more severe than the response to less serious violations that do not represent an
immediate threat. Therefore, the range of possible penalties should be sufficiently
broad to ensure, on the one hand, a differentiated approach to different practices and,
on the other hand, the effectiveness of punishment as a deterrent.

Lack of measures aimed at encouraging compliance with regulatory requirements,
such as coaching, consulting, etc.

Raising compliance and reducing risks is unlikely unless inspection bodies
encourage compliance (by issuing manuals, checklists or other types of information
and advice in print or oral form and by improving their relationships with inspected
persons). This is frequently observed, especially when the primary objective of the
regulatory authorities is to generate revenue.

Inadequate compensation and career prospects

This frequently results in the departure of valuable employees (professionals,
qualified and educated personnel) from institutions, while those who continue to
work in this system do so for unscrupulous reasons (because they are not qualified
enough to find another job or have committed corrupt acts) or remain in the service
for the abuse of power).

Lack of real appeal mechanisms

In cases where the law or regulations do not provide opportunities for appeal, or
when the conditions for filing a petition for legal protection are difficult to meet, or
where it is known that there are no opportunities for appeal, trust in publicinstitutions
in general is reduced (especially in control bodies, inspectors and courts).

Lack of punishment of inspectors for inappropriate behavior

The lack of effective and dissuasive penalties for inspectors acting contrary to the
law or professional ethics leads to a lack of trust in the compliance system among
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those being inspected, as well as an increase in the number of opportunities for
abuse of power and corruption.

Improper influence

“Enforcement of regulatory requirements must be independent of political
influence” (Principle 7, OECD [2014]). In some instances, even when control staff is
protected from political interference by law or regulation, senior staff are nonetheless
subject to political influence (for example, if they are replaced as part of a political
transition). In addition, inspection bodies may be directly influenced by ministries,
which also risks changing some of their priorities as a result of political decisions.

3.2. Review of the Positive International Experience in Russia and Europe

Transparency of the regulatory framework, procedures and structures

Transparency is a key element of adequate enforcement of the regulations
governing inspections. This principle also applies to the legal framework (for example,
the UK Code of Regulatory and Supervisory Authorities;** Decree Law No. 5/2012 (the
so-called“Italian Simplification Decree"”), adopted by the Italian governmentin 2012,
which governs the delegation of government powers to implement reforms), to the
procedures and practices related to verification activities, as well as to the structures,
their areas of authority and responsibilities. Transparency, among other valuable
benefits, helps to avoid misunderstandings on the part of those being inspected
as well as the abuse of power. Effective electronic document management system
promotes transparency of the regulatory framework, procedures and structures

Prevention of partial and full duplication, increase in efficiency

Often, there are an excessive number of bodies responsible for conducting
inspections and exercising control, which leads to partial and complete duplication
of inspections and waste of material and human resources. Consequently, this
situation is associated with a significant administrative burden on business entities
and unnecessary government spending. The European Union (EU) Member States
that have already carried out reforms frequently considered institutional reform
their top priority. These states attempted, on the one hand, to reduce the number
of agencies while consolidating their functions and, on the other hand, to clearly
define the areas of competence of each of the agencies. As long as the guiding
principles of reform are adhered to, any of the models listed above will assist in
dealing with this task, subject to the principles of reform. However, successful
examples of consolidation show that it is necessary to conduct a preliminary analysis
in order to diagnose the current situation. Moreovery, it is also important that the
process incorporate the development of fundamental legislation and coordinating
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Regulator’s Code (Sept. 10, 2022), available at https://www.gov.uk.

*  Decree-Law No.5/2012 (the so-called“Italian Simplification Decree”) [Decreto Semplifica Italia] (Sept. 10,

2022), available at https://www.funzionepubblica.gov.it.
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mechanisms, as well as a readiness to reform the structure. In addition, preventing
partial or total duplication and improving the effectiveness of the control system
also require improved communication and coordination between national (central)
and regional or local structures, as well as a systematic and effective exchange of
information between agencies and coordination in the planning of inspections.

Risk-based regulation

Risk-based regulation is very important because it contributes to the achievement
of public policy goals through the effectiveness of targeted inspections of
organizations or enterprises whose activities are associated with the highest risks.
Such regulation allows for a more rational use of public resources by identifying
priority industries or targets for inspections, in relation to which tighter control is
required; it also reduces the burden on economic operators. Additionally, risk-based
regulation offers approaches and tools for resolving specific issues, problems and
situations based on a response that is proportionate to the risk.

First and foremost, the main objective of risk-based regulation is to reduce the
possibility of a negative impact on public welfare (taking into account available
resources). Risk-based regulation promotes rational data-driven selectivity, which
can aid in the allocation of government resources in a more efficient and effective
manner.

Secondly, it is fundamentally important to target the system of inspections (and
in particular the procedures for inspections) based on the risks associated with
the relevant economic activity and which may affect the integrity and safety of
consumers, the surrounding community and society as a whole. There are a number
of advantages to adhering to this principle, including the following:

- the system of checks becomes justifiable;

- the process appears more rational from the point of view of those being
inspected;

- risk-based planning ensures a more cost-effective utilization of resources (both
material and human);

- a risk-based approach, if applied thoughtfully and effectively, can increase
the credibility of high-risk economic operators as they are proven to meet higher
standards.

For this development to be effective, it is necessary to put in place and use
accurate data about economic operators (for example, a suitable registry of legal
entities) and IT tools.

Thirdly, less stringent or more flexible requirements for low-risk economic entities
will reduce their costs. Since the vast majority of economic operators are associated
with low risks, reducing the burden on them will contribute to a net reduction in
the burden on the scale of the national economy.

Sharing information on planning inspections to ensure coordination (in particular
between national and local authorities



BRICS LAW JOURNAL  Volume X (2023) Issue 2 174

International experience shows that effective information sharing helps reduce
administrative burden, improve planning and ensure cost effectiveness. However,
this is possible only if there is a common information system or database in place
as well as a consolidation of information on all of the objects that are subject to
control.

According to a report that was prepared by the OECD in 2012, the information
system should ideally be based on a database containing data on at least the
following items: a list of all economic operators and institutions; indicators of risk
factors for each organization; a list of all checks conducted; a list of test results; an
automatically calculated rating of the risks associated with the activities of each
economic entity or organization; and an automatically generated list of necessary
checks and their schedule.

While interesting results and positive experiences have been achieved in some
cases,” more complex systems are rare. However, despite obstacles such as the
difficulty of connecting existing information systems to each other, the costs of
implementing an information system, confidentiality issues and so forth, the critical
importance of IT tools that ensure the sharing of information by inspection bodies
makes them a key element of a rational and effective audit system.

The Inspection View system was introduced in the Netherlands in 2010 after a two-
year pilot phase. This system, the main purpose of which is to enable the exchange of
information based on an advanced information architecture, provides data sharing
among various inspection bodies that have access to information on inspections
and compliance with certain economic operators or organizations.“Inspection View”
provides some degree of centralization of data on economic operators (in particular,
information about previous inspections, such as inspection results), thereby giving
each inspector a complete picture of a particular object.

Although it does not replace other means of data consolidation used by national
authorities, the Inspection View system promotes cooperation among authorities
(about five). However, regional inspectorates also have access to this application and
use it in specific cases where general control is especially needed. The information
contained in the Inspection View system should be used when planning inspections
in accordance with a risk-based approach in order to create a more effective system
of inspections. Additionally, this system helps to prevent both partial and complete
duplication of checks. Using the system in conjunction with another IT tool,“Company
Dossier,” has proven to reduce the administrative burden on companies. The

“Company Dossier” system, developed by the business community and the Ministry

* Blanc, supra note 23, at 78.

" ltaly’s"Unified Inspection Register”and the inspection management system introduced in Bosnia and

Herzegovina (Republika Srpska) are discussed more fully in section (d) of the report.
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of Economy in 2011, is used by economic entities that can enter data on their activities
obtained within the framework of self-regulation into it and make it available for
viewing by regulatory authorities (the latter get access to information only when
economic operators make their profile information in the system available to them).
These two tools, when used together, help inspectorates and inspectors focus on
the most problematic issues and results achieved. Moreover, they contribute to the
establishment or reinforcement of trust in regulatory and supervisory authorities,
which has a positive impact on compliance with regulatory requirements.”

Professionalism

Professionalism must underlie any verification activity. This includes both
technical knowledge in the relevant areas as well as general knowledge related to the
conduct of audits (operational guidance, compliance promotion, ethical behavior,
risk management, etc.).

Adequate performance management

Performance management should reflect, on the one hand, the general goals of
inspection activities (risk reduction, protection of public interests) and, on the other
hand, specific goals for each of the areas of control. It is on this basis that the goals
and objectives of inspections (and inspectors) should be determined, specifically,
the intended result should be positive achievements in the field of compliance
and safety, and not a large number of inspections and punishments. The high
(and increasing) number of sentencing cases appears to be a particularly difficult
situation, as it indicates a low (and declining) level of compliance; in other words,
such a situation cannot be understood as a “good result” of the inspectorate.

Preventing the use of audits as a source of income

The control system should not be aimed at generating income but at minimizing
risks, protecting the public good, and protecting rights. Income generation should be
excluded from the list of objectives of the control authorities, as this may contradict
the above important fundamental objectives.

Role and limits of penalties and liability in terms of effective enforcement of
regulations

Studies and articles highlight several questions on this issue. First, overly harsh
penalties for violations that are considered minor (based on the level of risk involved)
are associated with high costs for business entities, create conditions for abuse of
power and do not provide a satisfactory level of trust in government bodies. In
addition, penalties that do not take into account the amount of profits made or losses

* Information provided on the following websites: the portal of all central government inspectorates of

the Netherlands [Gateway to all central government inspectorates of the Netherlands], English ver-
sion (Sept. 10, 2022), available at https://www.rijksinspecties.nl, and the program website for Envi-
ronmental Information Exchange PIM [Programma Informatie-uitwisseling Milieuhandhaving] (Sept.
10, 2022), available at http://www.informatieuitwisselingmilieu.nl.
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incurred as a result of a violation” are unlikely to prevent subsequent violations.
Second, inadequate enforcement of business liability provisions leads to insufficient
penalties and insufficient compensation for victims.

Thus, it is advisable to establish adequate penalties for minor violations
and criminal violations, as well as a reliable mechanism for the implementation
of responsibility, in the regulatory framework. So, it can prevent abuse and
corruption.

At the same time, punishments alone cannot achieve compliance with regulatory
requirements. Indeed, deterrence as a factor in incentivizing compliance has been
proven to have a number of serious limitations.

Firstly, the effect of sentencing is mediated by the values of the inspected: the
deterrent effect is stronger in the case of auditees who are initially set to comply
with regulatory requirements and weaker in the case of auditees who are not set to
comply with the regulatory requirements.

Secondly, in practice, strong deterrence results in significant financial costs and
restrictions on personal and economic freedom, which therefore makes it difficult
to achieve in most cases.

Thirdly, procedural legitimacy is frequently violated when attempts at deterrence
are perceived as excessive interference by targets of control (non-periodic visits and
inspections, penalties imposed without taking into account risks, requirements that
restrict economic initiative too much, etc.), which has a negative effect on a major
driver of compliance incentives.

Since research and experience show that deterrence is a weak incentive to comply
with regulations, while legitimacy and values are, on the contrary, much stronger, the
focus of verification activities should not be on deterrence through the imposition
of penalties but on encouraging compliance in positive ways, such as through trust,
recommendations, instructions and constructive cooperation. Punishments should
be seen as a backup tool to be applied in cases of continued irresponsible behavior,
against business entities committing truly criminal acts and so on.

Instruction and information

Encouragement of compliance, as opposed to enforcement and sanctions,
is considered one of the most effective ways to improve the performance of
enforcement agencies for the benefit of society. It has been found that, on the one
hand, small and medium enterprises (SMEs) frequently do not know what to expect
from inspector visits (and therefore are afraid of inspectors and may react hostilely
to inspections), and on the other hand, SMEs are usually unaware of the regulatory
requirements applicable to their activities as well as how to comply with them.

" In this sense, as noted in the 2005 Hampton Review (Philip Hampton, Reducing Administrative Bur-

dens: Effective Inspection and Enforcement, HM Treasury (March 2005) (Sept. 10, 2022), available at
https://www.regulation.org.uk/library/2005_hampton_report.pdf), “Administrative sanctions do
not take into account the economic assessment of the violation, and it is often more profitable for
an economic operator to pay a fine than to comply with the requirements”’
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It has been determined that providing the inspectors with clear instructions and
practical advice has proven effective and beneficial in many cases. In fact, they help
improve compliance (and provide assurance that compliant targets are safe) and
reduce the risks that economic activity poses to user safety, the environment among
other things. In the United Kingdom, the food safety management program known
as “Safer Food, Better Business” has successfully helped companies comply with
regulations and reduce food safety risk. Additionally, in Lithuania, the mandatory
use of checklists during inspections (ensuring that inspectors focus on what matters
most) has helped to improve relations between inspectors and inspectors and to
define clearer requirements, leading to better compliance.

Compensation and career prospects

It is necessary to develop a salary scale that is in accordance with clear and
transparent criteria such as qualifications, continuing education, seniority and labor
productivity (the number of checks carried out or punishments imposed cannot
be used as performance criteria). Government officials need to be provided career
opportunities based on pre-established criteria based on oversight objectives (risk
minimization, compliance promotion and public welfare).

Reliable appeal mechanisms

Inspectees must be given clear information about their rights and obligations
during inspections. In particular, they should be made aware of how they can
challenge and appeal the findings of inspectors and report cases of abuse of power,
if any. Therefore, the legal and regulatory environment should reflect such rights and
obligations and guarantee the independence and effectiveness of courts or other
appellate bodies. Public authorities must also make public any new interpretations
adopted by the courts. This ensures that the inspectors have access to information
about their rights and obligations and understand them, as well as the possibility
of successfully challenging the relevant decision.

Prevention of undue influence

Best practices and international experience shows that maintaining the
independence of control bodies from political forces is a key element of an efficient
and effective control system. However, the executive may legitimately determine
which risks are prioritized and which actions (and therefore which controls) need
to be strengthened and supported with additional resources, provided that the
decision is made in accordance with a risk-based approach to planning and does
not lead to the so-called “risk-adjustment reflex17.” In the majority of countries,
control bodies are either directly or indirectly subordinate to ministries. This is,
for example, typical of the Netherlands, where the heads of control bodies are
appointed by ministers and, as a result, are accountable to them on an equal basis
with parliament; in Bosnia and Herzegovina (Republika Srpska), the head of the
state inspectorate and management are appointed by the full composition of the
Cabinet of Ministers and are accountable to it, thereby excluding the direct influence
of individual ministers.
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4. Features of the Implementation of State Control
over the Entrepreneurial Activities in Europe, USA and Canada

In the process of the functioning of modern business entities state control plays
a significant role, one that aims at regulating the various aspects of the process,
while at the same time taking into account the need to protect the rights of business
entities.

Due to the variety of approaches, conceptual provisions and legislative regulation
of state control of entrepreneurial activity, foreign countries have accumulated a wealth
of practical experience in regulation in this area which can be used in Russia.

Therefore, it seems quite relevant to study state control over the implementation of
entrepreneurial activities in foreign countries, which was the purpose of this article.

Due to the proximity of the legal systems of Russia and the majority of European
countries within the framework of the Romano-Germanic legal family, it is advisable
to first consider the state control of entrepreneurial activity and its legislative
regulation in the countries of the European Union.

In practice, if a business activity has been authorized in one EU Member State of
the European Union, no further authorization is required in another Member State.
In light of this, the role of cooperation among the supervisory authorities of the
Member States is constantly growing.

Supervisory authorities conclude cooperation agreements and exchange
information with foreign supervisory authorities or international organizations
established by them. In the course of such international cooperation, the supervisory
authority may release data and information received from foreign supervisory
authorities in order to evaluate applications for the establishment and operation
of various organizations and to verify the content of authorizations and supervisory
decisions, particularly measures and sanctions.

In Germany, state control of business is carried out on the basis of sectoral
legislation and a number of special laws of the states and the federation. Thus, in
1970, the state of Hessen passed a law on state control of business that sought to
ensure the protection of legal entities when such control was carried out by state
bodies, rural municipalities and local entities.

This law established a Commissioner for the Protection of Companies to enforce
its provisions, and it also ensured the Commissioner’s independence in carrying out
those duties, which included ensuring that the law’s provisions were followed.”

In Sweden, Act 1973 No. 289 regulates the activities of the supervisory bodies that
enforce the law,* which are empowered with inspection, regulatory and procedural
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Vasily I. Oleinik, Legal Regulation of State Control of Entrepreneurial Activity, 5 Admin. L. & Proc. 37 (2018).

*' G.G. Sidorova, On the Issue of Improving the State Control of Entrepreneurial Activity, 3 Legal Sci. & L.

Enforcement Prac. 61 (2018).
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powers to enforce judicial sanctions. The tight controls provided for in Swedish
regulations have earned Sweden the label of a “hetero-control model” However,
some of its provisions had to be amended by adopting a system of notification and
registration, which is always the responsibility of the national control authority.
This legislation is characterized by its focus on protection in the regulation of the
actions of control bodies, the imposition of certain restrictions on preliminary and
subsequent verification, etc.

In France, the main basis for state control of entrepreneurial activity is sectoral
legislation, including EU directives, the Civil Code and the Customs Code, which is
consolidated with Community legislation, the Commercial Code, the General Tax
Code, the Monetary and Financial Code and the Labor Code.

As with Swedish and German law, French law provides for a supervisory body,
the National Commission as the entity responsible for its application, to receive the
claims of those negatively affected by the law and endows it with regulatory powers,
the exercise of which guarantees statutory durability.”

In Spain, the law on state control of business regulates the actions of public law
bodies as a means of control, and the law establishes the Federal Commissioner as
the body designed to ensure state control.

On the other hand, when it comes to the control of non-public organizations,
important amendments are introduced to the law regarding the body that is allowed
to exercise its powers ex officio and take corrective measures in the event of the
detection of technical or organizational violations.

In Romania, the Parliament adopted Law CXXIV of 2007 on State Supervision
(HFSA), which established the procedure for supervision, because more and more
companies, including banks and investment companies, whose activities overlap with
companies providing financial, insurance and investment services, are concentrated
in several groups of companies.

Thus, integrated control has become much more effective.

Also of interest are the experiences of the United States and Canada with state
control of entrepreneurial activity. In the United States, industry laws play a major
role in regulating state control of business, although certain aspects of state control
regulation are established in an explanatory memorandum providing for the
protection of companies audited by federal structures and agencies.

The main regulatory bodies in the United States are:

- Federal Trade Commission;

« Antimonopoly Office of the Ministry of Justice;

« Securities and Exchange Commission - U.S. Customs Service;

« Bureau of Industry and Security (BIS);

+ Ministry of Commerce;

2 ES. Stepanov, State Control of Business in the European Union, 5 Bus. L.J. 94 (2019).
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« Environmental Protection Agency (EPA);

« Federal Communications Commission (FCC).

In Canada, the regulation of government control of business is established in
sectoral laws and in the 1957 Act, which provides that there is no administrative
appeal against the decision of the supervisory authority. Supervisory decisions
can only be challenged in court; thus, the Minister of Finance, acting within the
scope of his legal supervision, cannot review or overrule supervisory decisions. The
claim for compensation for damages caused by the decisions of the supervisor in
connection with the supervisor’s decisions taken in the exercise of official powers
may be enforced only if the decision or omission by the supervisor is unlawful and
harm has been caused to the claimant.

Supervisory authorities, while maintaining banking and securities secrecy,
treasury secrecy, insurance secrecy and business secrecy, have the right to protect all
or part of their decisions in order to protect money and capital market participants,
investors, depositors, insured persons or members of the treasury.

Supervisory authorities regularly publish a list of issued licenses as well as a list
of foreign supervisory authorities with which cooperation agreements have been
concluded on the basis of mutual recognition.

Supervisory authorities have the right to express their opinion in the preparation
of legislation relating to the financial system and supervised institutions and persons
and make proposals for the creation of such legislation.

Conclusion

Thus, in the majority of the countries, including Russia, around the world, there
is no specialized law under state control on the protection of the rights of business
entities or businesses; only a small number of countries have laws addressing state
control of businesses. As a result, to a greater extent, regulation in this area is carried
out through sectoral legislation regulating control over parties of various state bodies
on different types of entrepreneurial activity.

An analysis of the effectiveness of the activities of the control and supervisory
bodies of different countries, Russia included, revealed the growing role of control at
various levels of government. Currently, in economically developed countries, a fairly
diverse system of control and supervisory bodies has developed and is in operation.
The organization of this system and the functions it performs are determined not only
by the form of government, national traditions and characteristics but also by the
general principles of work of control and supervisory bodies that have been developed
over many years of practice for the international exchange of experiences.

In general, a study of the experiences of foreign countries has shown that the
control and supervisory systems of nearly all countries are highly efficient and
effective in their work, despite the rather large number of employees and the wide
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variety of functions and control measures implemented by these bodies. The reasons
and grounds for high performance are, first of all, legally established guarantees for
the independence of the activities of control and supervisory bodies and, accordingly,
the inability to put pressure on their activities. In addition, the rigidly established
term of office for the heads of the control and supervisory bodies allow them to
lead the entrusted departments for several parliamentary terms and, at the same
time, severely limits the tenure of the head in the leading position of the control and
supervisory body. For example, this term is 15 years in the United States, 12 years
in Austria and 10 years in Canada. At the same time, the costs for the maintenance
and functioning of the control and supervisory bodies themselves are approved in
the parliaments of the countries by a separate estimate.

Furthermore, the analysis revealed that the reforms of the control and supervisory
sphere in foreign countries, which were carried out in order to increase the
effectiveness of the activities of control and supervisory bodies, were accompanied
by the completion of the following interrelated tasks:

- establishment of mandatory rules of conduct for the subjects of control and
supervision activities;

- improvement of controls over compliance with established rules;

- identification and evaluation of the facts surrounding violations as well as
tightening measures of responsibility;

- development of measures aimed at stimulating compliance with established
rules.

The emphasis that is placed on evaluating the effectiveness of the activities of
control and supervisory bodies in different countries, Russia included, has shifted
from assessing the actual number of inspections, violations detected, fines and
penalties imposed, open criminal cases, the amounts of illegally spent public funds
returned to the budget and so forth, to assessing the “quantity” and the “quality”
of the facts revealed and events that were prevented in advance, which in one
way or another posed a potential threat to the safety of the state as well as the
society. Thus, it was implied that there was a risk of not reaching socially meaningful
indicators (results), according to which society eventually evaluates the actions of
government agencies in general and the actions of control and supervisory agencies
in particular.
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