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The Russian Parliament has modified the Civil Code recently. This reform has also covered
the regime of uncertificated securities. Under the modified Civil Code (RCC) uncertificated
securities do not constitute chattels but claims and other rights against the issuer. The
legislator has also precised such issues as the methods of transfer and the creation of
an interest upon those securities (Art. 149.2 of the RCC), the protection of the titleholder
including the rights of a bona fide purchaser (Art. 149.3 of the RCC) and the liability of
an intermediary resulting from the loss of the records (Art. 149.5 of the RCC).

In 2008, in Switzerland, the Parliament has adopted the Federal Intermediated Securities
Act (FISA). The present Act has introduced a new object to the Swiss legal order: an
intermediated security. The intermediated securities are distinguished from those in
paper form and from the immobilized securities. The Swiss delegation has participated
actively in the preparatory works that resulted later in the adoption of the UNIDROIT
Convention on Substantive Rules for Intermediated Securities, also known as Geneva
Securities Convention. However, this Convention has not been ratified by Switzerland.

The author analyzes the key issues of the reform in relation to uncertificated securities. We
examine in particular whether the provisions governing the regime of uncertificated securities
under the modified Civil Code of the Russian Federation have become more compatible with
Geneva Securities Convention. Finally, we will try to explain why this Convention is not in
force and whether the Russian Federation and Switzerland could ratify it.
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Introduction

In 2013 the Russian Parliament has completely revised the provisions governing
the regime of uncertificated securities. The legislator had several purposes. Firstly,
it was necessary to determine the legal regime of those securities. The judicial
authorities considered them as chattels while some legal scholars estimated
that uncertificated securities constitute claims against the issuer. Pursuant to the
Explanation Report prepared by the Russian Parliament, the second purpose was to
clarify the methods of disposition.' Finally, the legislator intended to accord a better
protection to a bona fide purchaser of those securities.

In 2008, the Swiss Parliament has adopted the Federal Intermediated Securities Act
(FISA). This act introduced a new object in the Swiss legal system: an intermediated
security.

At the international level, UNIDROIT has drafted the Convention on Substantive
Rules for Intermediated Securities, also known as Geneva Securities Convention.
Although this Convention tried to harmonize the regime of intermediated securities
attheinternational level, itis not in force currently. It is important to mention in this
respect that neither Russia nor Switzerland have ratified this Convention.

We are going to analyze the questions raised above in this paper profoundly. In
particular we are going to explain why the “uncertificated security” under Russian
law corresponds to those that figure in Swiss law: “intermediated security.” Secondly

MoAcHuTeNbHaA 3anucka K NpoeKkTy pefepanbHoro 3akoHa N2 47538-6 “O BHeCEHUN N3MEHeHUI
B YacTy NepBylo, BTOPYIO, TPETbIO 1 YeTBepTyto MpaxaaHckoro kogekca Poccuiickon Oegepauun,
a TakXKe B OTAeNbHble 3aKoHOoAaTesNbHble akTbl Poccuiickon ®epepauun” [Explanatory Report of the
Draft Federal Law No. 47538-6 “On Modification of Chapters |, Il, Illand IV of the Civil Code of the Russian
Federation and other Laws"] (Jan. 11, 2017), available at http://base.garant.ru/58024598/.

UNIDROIT Convention on Substantive Rules for Intermediated Securities, adopted by the Conference
on October 9,2009 (Jan. 11,2017), available at http://www.unidroit.org/english/conventions/2009in
termediatedsecurities/convention.pdf.
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we intend to check the compatibility of the Geneva Securities Convention with the
relevant provisions of the modified Civil Code of the Russian Federation (RCC). Finally,
we will try to explain why the Geneva Securities Convention is not in force at the
moment and discuss the future perspectives of this Convention.

1. Intermediated Security vs Uncertificated Security
under Russian Law

Intermediated securities constitute a legal and linguistic novelty. One should
distinguish intermediated securities, which are held by the licensed financial
intermediaries at the proper accounts from those in paper form. Intermediated
securities do not have physical form.They are transferred by means of book entries at
the accounts. The Geneva Securities Convention defines intermediated securities as
“securities credited to a securities account or rights or interests in securities resulting from
the credit of securities to a securities account” (Art. 1(b)). The drafters of this Convention
tried to unify two different approaches: the first part of this definition (“securities
credited to a securities account”) is quite common for civil law countries while the
second one (“rights or interests in securities”) reflects common law tradition. The
Convention does not explain the legal nature of these securities.

We estimate that despite terminological differences, the term “uncertificated
securities” which exist under Russian law, perfectly match the term “intermediated
securities” which figure in the Geneva Securities Convention. In fact, uncertificated
securities constitute claims which are transferred by means of assignment. Under
Russian law it is not the case. The term “uncertificated security” was imported to
Russian legal system from the Uniform Commercial Code (UCC).?

As for the legal doctrine, we should mention that the majority of legal scholars
considered that such securities are claims [“06a3aTenbcTBeHHble Npasa”].! Thus we
cannot apply the principle of vindication to those securities. However, we should
mention that some lawyers (for example, former judge Vladislav Dobrovolsky)
estimate that uncertificated securities could be vindicated.’

CyxaHoB E.A. O MOHATMM 1 BUAax BELLHbIX MPaB B POCCUICKOM rpaxaHckom npase, 12 KypHan
poccuiickoro npaBa 42-50 (2006) [Evgeny A. Sukhanov, The Definition and the Types of Rights in Rem
in Russian Civil Law, 12 Journal of Russian Law 42-50 (2006)] (Jan. 11, 2017), also available at http://
base.garant.ru/5332987/.

* See in particular Poccuiickoe rpaxaaHckoe npaso: YuebHuk. B 2 7. T. |: O6wwan yacTb. BewHoe npaso.

HacnepctBeHHoe npaBo. IHTenneKkTyanbHble npasa. JInuHble HenmyLlecTBeHHble npasa [Russian Civil
Law: Textbook. In 2 vol.Vol. I: General Part. Property Law. Inheritance Law. Intellectual Rights. Personal
Non-Property Rights] 330 (E.A. Sukhanov, ed., Moscow: Statut, 2010).

B [lobposonbckuii B. O npakTnyeckor LLeHHOCTV ANCKYCCUM MO BOMPOCY O BUHAMKALMMW akumia, 8-9

AKLMOHEpPHBIV BeCTHUK 31-41 (2007) [Vladislav Dobrovolsky, On the Question of Vindication of Shares
in Uncertificated Form, 8-9 Shareholder’s Review 31-41 (2007)] (Jan. 11, 2017), also available at http://
base.garant.ru/5409077/.
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It is important to indicate that there are two different opinions in Russia on the
problem of uncertificated securities. This problem comprises two main questions.
Firstly, we should determine what constitute the tem security or in Russian [“Yto
cnefyet NoHUMaTb Mo TepMMHOM “LeHHble 6ymarun”?]. Secondly, do we apply
the principle of vindication to uncertificated securities? [[TpymeHUM nv NpUHLMN
BYHAMKaLMM K 6e300KyMeHTapHbIM LieHHbIM 6ymaram?]. Unfortunately Russian
courts have replied positively to the second question. What about the first one, we
remind that in Russia there are two main groups of scholars: those who estimate
that we should distinguish paper from securities from uncertificated (in other words,
uncertificated security is a not a security stricto sensu) and those who consider that
the term “security” comprises also “uncertificated securities.” The first group of
scholars consider that the term “security” [“ueHHasa 6ymara”] comprises only paper
form securities. This group is represented by professors: Evgeny Sukhanov and Vadim
Belov.° The opposite opinion is expressed by Dmitry Murzin.” Experts belonging to the
documentary concept consider that we cannot apply the principle of vindication to
uncertificated securities while the second group which is known as (“uncertificated
theory” ["6e3gokymeHTapHasa KoHuenuumaA”]) estimates the contrary.

The Russian legislator has followed the second approach in the reformed RCC.
Pursuant to Art. 142 of the RCC the term security comprises both paper form
and uncertificated securities. The modified RCC (Art. 142) states that: “Securities
are documents which respect the relevant legal requirements... also considered to
be securities: claims and other rights” [“LleHHbIMM Gymaramu ABNAOTCA JOKYMEHTbI,
COOTBETCTBYIOLME YCTAHOB/IEHHBIM 3aKOHOM TPebOBaHMAM 1 yAOCTOBepsiowume
006s13aTeNIbCTBEHHbIE U MHble NMpaBa..."]. Thus, the RCC follows the second approach
(“uncertificated theory”) and establishes one single definition of security for both
in paper-form and for those which are dematerialized. The same time, the courts
have unfortunately continued to apply the principle of vindication concerning the
uncertificated securities (Art. 149.3, para. 1).* We could illustrate the above mentioned
as follows:

° LLleBueHko O.M. npaBOBOE perynnpoBaHune oeAaTeIbHOCTU NO OpraHmn3ayun TOproennm Ha pbiHKe

LleHHbIX 6ymar. HoBaLmm poccrinckoro 3akOHOAATENbCTBA W aKTyasbHble npobnembl: MoHorpadus
[Olga M. Schevchenko, Legal Regulation of Activities Organizing the Commerce at the Securities Market.
The Novelties in Russian Legislation and Actual Problems: Monography] (Moscow: Prospekt, 2015) (Jan. 11,
2017), also available at http://base.garant.ru/57354204/.

7.

MocTtaHoBneHne ApbutpaxkHoro cyna MockoBcKkoro okpyra ot 29 despansa 2016 . no geny N2 A41-
8897/2011 [Decision of the Commercial District Court of the Moscow Region with Regard to Case
No. A41-8897/2011 of February 29, 2016] (Jan. 11, 2017), available at www.garant.ru.
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Scheme I. Securities under the modified RCC

SECURITIES
74 4 %
Paper form Immob.ll‘lzed Uncertificated
or documentary securities

In Switzerland, the Parliament has introduced a new object into its legal
system: an intermediated security. This object in question combines pursuant to
the Explanatory Report ["Message relatif a la loi fédérale sur les titres intermédiés
et a la Convention de La Haye sur les titres intermédiés”] the features of a chattel
and a claim.’ It is a sui generis object.” It is neither a claim nor a chattel. Swiss law
distinguishes a paper-form security [papier-valeur] (Art. 965 of the Swiss Code of
Obligations) from an uncertificated one [droit-valeur; Wertrecht] (Art. 973c of the
Swiss Code of Obligations) which is transferred by means of assignment." Finally,
Swiss law distinguishes intermediated security which is regulated by the special
legislative act: FISA. The Federal Tribunal has ruled that one could not claim for the
vindication of intermediated securities.” The principles of the Law of obligations
apply.”

In 2015 the FISA was modified. In particular, Art. 3 was completed by the
substantial para. 1°° that prescribes the following:

Any Financial Instrument or any right in Financial Instrument the
conservation of which is governed by foreign Law attributing them the
comparable function, are also considered as intermediated securities within
the meaning of the present Act.”

Message relatif a la loi fédérale sur les titres intermédiés et a la Convention de La Haye sur les titres
intermédiés du 15 novembre 2006, at 8841 (Jan. 11, 2017), available at https://www.admin.ch/opc/
fr/federal-gazette/2006/8817.pdf.

" d.

1

See Loi fédérale complétant le Code civil suisse (Livre cinquiéme : Droit des obligations) du 30 mars 1911
(RS 220) (Jan. 11, 2017), available at https://www.admin.ch/opc/fr/classified-compilation/19110009/
index.html.

2 ATF 138111 137 consid. 5.2.1.
o

" Art.1ll, para. 1°° of the FISA in French:“Sont également considérés comme des titres intermédiés au sens

de la présente loi tout instrument financier et tout droit sur un instrument financier dont la conservation
est soumise a un droit étranger qui lui reconnait une fonction comparable.”
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It seems important for us to mention at this stage, that this provision was
prescribed by the Preliminary Project [Avant-Projet].” It was not included in the
Final draft. In 2015 the Swiss legislator has modified the FISA. Some Swiss scholars
consider that the absence of this provision did not previously hamper to recognize
instruments governed by foreign Law as intermediated securities.” The above
mentioned provision establishes three conditions: 1) Financial Instrument or any
right in this Instrument, 2) Conservation is governed by foreign Law, 3) Foreign Law
should attribute to this Instrument or right in it the comparable Function. One could
ask the question whether Russian uncertificated securities could be considered as
intermediated under Swiss law? In our opinion the answer is positive. For instance,
we have securities issued by a Russian Issuer and held at the account within a Russian
financial intermediary. In that case we automatically satisfy the second requirement
as the relationship between the holder and the intermediary is usually governed by
the Russian law. As for the first criterion, we should look for the definition of financial
instrument in the Project of the Federal Law on Financial services [Loi sur les services
financiers (LSFin)]. The Project provides that the term financial instrument includes
intermediated securities and uncertificated securities [droits-valeurs] (Art. 3(c)). We
estimate that uncertificated securities certainly fulfill the first requirement. Finally,
we should analyze whether uncertificated securities under Russian law fulfill the
“comparable function!” One may ask what constitute “comparable function” within
the meaning of Art. 3 of the FISA?

For the moment there is neither official nor doctrinal interpretation of this term.
In order to answer this question, we should examine the definition of intermediated
securities pursuant to Art. 3 of the present Act. Under the FISA the definition of
intermediated securities have the following elements: (1) personal or corporate
rights against an issuer which (2) are of a fungible nature, (3) have been credited to
a securities account, and (4) may be disposed of by the account holder in accordance
with the provisions of the Act.” As for the uncertificated securities under Russian
law, the RCC (Art. 142, para. 1) defines them as “claims and other rights which are
fixed in the decision of issue or in another act of the person who issued those securities
according to the legal requirements. The execution and transfer of those rights and
claims is possible only pursuant to Article 149 of the present Code.”™® As we see, there are

Joél Leibenson, Les actes de disposition sur les titres intermédiés 93 (Zurich: Schulthess, 2013).
16
Id.

Hans Kuhn et al., The Federal Intermediated Securities Act (FISA) and the Hague Securities Convention
(HSC) 164 (Berne: Stampfili, 2010).

Art. 142, para. 1 in Russian:“...{eHHbIMU 6yMazamu npusHaomca makxe o6a3amesibCmeeHHble U UHble
npasa, KOmMopbie 3aKpenJsieHbl 8 peueHuUU 0 8binycKe Usiu UHOM dKme JIuUd, 8binyCmMuswe20 YeHHble
6ymazu 8 coomeemcmauu ¢ mpebo8aHuUAMU 3aKOHA, U OCyujecmeasieHue U nepedadyd Komopbix 803MOX-
Hbl MOJIbKO € cob100eHUeM Npasusl ydema smux npas 8 coomeemcmauu co cmameel 149 Hacmos-
we2o Kodekca (6e30okymeHmapHsle yeHHele bymaeu).”
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at least two common criteria: rights and claims against the issuer and the methods
of transfer. We are going to analyze the latter criterion in the next Chapter of the
present paper. Despite the remained requirements (fungibility and credit to the
securities account) are not expressly mentioned in the above quoted definition, in
our opinion, they are completely fulfilled. Russian uncertificated securities are held
ataccounts“depo.”In order to transfer, the holder should always apply to the relevant
duly licensed intermediary (Arts. 29 and 51.6 of the Federal Securities Market Act"”
(FSMA)). As for the fungibility, we remind that this concept was developed by the
law of obligations.” For example, the goods are fungible if they are caracterised by
quantity, weight, etc.’ Some Swiss scholars consider that the concept of fungibility
in relation to intermediated securities leans on those that applies to chattels.” In
the Geneva Securities Convention we find the following term: “securities of the
same description” [“titres de méme nombre de méme genre”] (Art. 1(j)). This term
was defined as

(j) securities are “of the same description” as other securities if they are
issued by the same issuer and:
(i) they are of the same class of shares or stock; or
(ii) in the case of securities other than shares or stock, they are of the
same currency and denomination and are treated as forming part of the
same issue.

As we see, the concept of fungibility is also adopted by the Geneva Securities
Convention. Finally we should answer whether this concept covers Russian
uncertificated securities? In our opinion, the answer is positive. According to
Art. 149.3, para. 1 of the RCC the holder which was illegally deprived of his
uncertificated securities may claim for the restitution of the securities of the same
description and of the same quantity from the person at the account of whom those
securities were credited [Bo3BpaT TaKoOro e KoMuecTBa COOTBETCTBYHOLUMX LIEHHbIX
6ymar]. For the moment there is no official interpretation of this provision. In our
opinion the legislator followed the concept of fungibility.

Finally, uncertificated securities governed by Russian law could be recognized
as intermediated under Swiss law pursuant to Art. 3, para. 1°° of the FISA and

DepepanbHbll 3aKoH OT 22 anpena 1996 r. N2 39-03 “O pbiHKe LeHHbIx bymar,” CobpaHue
3aKkoHogaTenbcTea PO, 1996, N2 17, cT. 1918 [Federal law No. 39-FZ of April 22, 1996. On the Securities
Market, Legislation Bulletin of the Russian Federation, 1996, No. 17, Art. 1918].

* Kuhn et al. 2010, at. 166.

Lucia Gomez-Richa & Joél Philippe Gérard Veuve, Les titres intermédiés et leurs instruments financiers
sous-jacents, 1 Gesellschafts- und Kapitalmarktrecht 8 (2010).

2 d.
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according to Art. 1(b) of the Geneva Securities Convention. We do not see any
obstacles in this respect. The above mentioned analysis is also applicable in relation
to immobilized securities within the meaning of Art. 148.1 of the RCC. This Article
prescribes that pursuant to the Law or in compliance with the order established by
the Law, documentary or paper-form securities may be immobilized, i.e. deposed for
a consignation to the person who is entitled by the Law to affect the consignation
of documentary securities or (and) the registration of rights upon securities. The
transfer of rights upon immobilized securities and the exercise of rights attested
by those securities are regulated by Arts. 149-149.5 of the present Code unless
otherwise provided by the Law.

It is important to mention that apart from the definition under the FISA, the
Swiss legal order contains another one in the Private International Law Act (PIL).”
This definition is provided by Art. 108a. The above mentioned Article prescribes that
intermediated securities constitute securities held with an intermediary within the
meaning of the Convention on the Law Applicable to Certain Rights in Respect of
Securities held with an Intermediary (Hague Securities Convention).” The Convention
defines securities held with an intermediary as“means the rights of an account holder
resulting from a credit of securities to a securities account” (Art. 1(f)). Swiss scholars
explain that the definition in “Hague Securities Convention” is broader than in the
FISA.” Do uncertificated securities under the modified RCC satisfy that definition?
We answer affirmatively. We support this conclusion by making reference to the
professor Florence Guillaume who explains that: “In order for a security to be held
with an intermediary, it must be entered in an indirect holding system by being credit to
a securities account held with an intermediary””* Secondly, we refer to the Explanatory
Report on the Hague Securities Convention: “The Convention applies only to securities
credited to securities account; it does not apply to the rights held directly from the issuer
by a person who is a registered holder of securities in records maintained by or for the
issuer or who is in physical possession of certificates representing the securities. So until
securities are first credited to a securities account, thereby entering the intermediated
system, the Convention does not apply in relation to them."” We could deduct from the

23

See Loi fédérale du 18 décembre 1987 sur le droit international privé (LDIP) (RS291) (Jan. 11, 2017),
available in French or German at https://www.admin.ch/opc/fr/classified-compilation/19870312/
index.html.

* See Convention on the Law Applicable to Certain Rights in Respect of Securities held with an

Intermediary of July 5, 2006, Hague Conference on Private International Law (Jan. 11,2017), available
at https://assets.hcch.net/docs/3afb8418-7eb7-4a0c-af85-c4f35995bb8a.pdf.

*  Kuhnetal.2010, at 12.
*Id. at 36.

" See Explanatory Report on the Convention on the Law Applicable to Certain Rights in Respect of

Securities held with an Intermediary of July 5, 2006 (Jan. 11, 2017), available at https://www.hcch.
net.
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above mentioned several conditions that uncertificated security under the RCC to
satisfy. First, our Russian law uncertificated security should be credited to a securities
account. Secondly it should function within the intermediated system or an indirect
system. We find the confirmation of those arguments in the RCC (Art. 149, para. 2 and
Art.149.2, paras. 1 &2). Issuers do not hold those securities themselves. It is made by
mean of dully licensed intermediaries. The constitutive moment of transfer pursuant
to the RCC is the credit of the uncertificated securities at the account. From the
moment of the credit the acquirer enjoys all the rights in relation to those securities.
Thus we affirm that uncertificated securities under the RCC respect the requirements
of Art. 1(f) of the Hague Securities Convention. The same affirmation is also true in
relation to immobilized securities under Art. 148.1 of the RCC. The definition that
figure in the Hague Securities Convention was inserted in the Geneva Securities
Convention (Art. 1(b)). We represent our conclusions as follows:

Scheme Il. Russian law correspondent term within
the meaning of Art. 3, para. 1°° of the FISA

Intermediated securities
(Art. 3 of the FISA)

Uncertificated securities Intermediated securities
(Art. 142, para. 1 of the RCC) (Art. 1(b) of the Geneva

E> Securities Convention)
Immobilized securities

(Art. 148.1 of the RCC)
Securities held with

an intermediary
(Art. 1(f) of the Hague
Securities Convention)

2. Transfer of Intermediated Securities: Russian Law, Swiss Law,
and the Geneva Securities Convention

Uncertificated securities according to Art. 149.2 of the RCC are transferred by
debits and credits. The intermediary makes proper entries [écritures] at the accounts.
In fact he debits the securities from the account of the seller and credits them
to the account of the buyer. As we see, Russian legislator is in compliance with
the requirements of Art. 9 of the Geneva Securities Convention. This method of
disposition is called by the professor Luc Thévenoz“the golden standard of the holding
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pattern worldwide.””® It means that this method should be available in all countries
which are going to ratify the present Convention. We mention in this respect hat
Russian and Swiss legal orders are in compliance with the Convention.

As for other methods we should mention that they are used mainly for creation
of interests. The State is entitled to choose among three existing options pursuant to
Art. 12 of the Geneva Securities Convention: a designating entry, a control agreement
and a grant of an interest in favor of the relevant intermediary. In order to represent
the methods chosen, we decided to draft the following scheme:

Scheme lll. Methods of disposition under Russian law, Swiss law, and
pursuant to the Geneva Securities Convention

Methods of disposition Swiss Russian | Geneva Secyrltles
Law Law Convention
1 | Debits and credits + + +
2 | Control agreement + - +
3 | Designating entry - + +
4 Security interest in favor + B +
of the relevant intermediary

As we see Russian legislator decided to choose only one option among three
available: the designating entry. According to Official Commentary on the Geneva
Securities Convention a designating entry is described as an “entry in a securities
account whereby specific intermediated securities (or the securities account as a whole)
are ‘earmarked’ for the purpose of signaling the existence of an interest in favor of
someone other than the account holder.”” The Commentary distinguishes between
two types of control available under this option: the positive and the negative. The
latter means that the relevant intermediary may not comply with the instructions
of the account holder regarding the securities in question without the consent of
the grantee.” The modified RCC and the FSMA (Art. 51.6, para. 4) indicate us that the
legislator has followed the latter approach. According to the FSMA (Art. 51.6, para. 4),
the grantor is not entitled to dispose of the pledged securities without the consent
of the grantee unless otherwise provided by the agreement or by the Federal law.

*®  Intermediated Securities — The Impact of the Geneva Securities Convention and the Future European

Legislation 138 (P--H. Conac et al., eds., Cambridge: Cambridge University Press, 2013).

#  Hideki Kanda et al., Official Commentary on the UNIDROIT Convention on Substantive Rules for

Intermediated Securities 83 (Oxford: Oxford University Press, 2012).
30 /d



BRICS LAW JOURNAL  Volume IV (2017) Issue 1 36

Art. 149.2, para. 3 of the RCC prescribes that “the pledge or any other interest in
uncertificated securities or limitation of the use of those securities enters into force after
the person responsible for registration of those rights [that means relevant intermediary]
makes an entry of pledge, of interest or of any other limitation at the account of the holder
or at other account under operation of law." The above mentioned provision confirms
our statement that Russian legislator has chosen designating entry as a method of
granting interests. The modified RCC allows also to grant an interest by means of
debits an credits. The modified legislation prescribe that the interest could enter into
force by means of credit of securities to the relevant account if the Law so provides.

As for the Swiss law, the FISA has been recently modified due to the adoption of the
Financial Market Infrastructure Act.”’ Swiss legislator has replaced the previous term:
the constitution of interests [constitution de stretés] by the new one: «disposition»
(Arts. 25 & 26). As we see, the two legislators have chosen different methods for
creation of interests. However we should indicate that it is possible under Swiss and
Russian legislations to create an interest in securities by means of debits and credits.
Contrary to the previous version (former Art. 25 of the FISA), the modified FISA does
not expressly prescribe that possibility. The modified RCC provides (Art. 149.2, para. 3
of the RCC and Art. 51.6, para. 2 of the FSMA) that the interest may also be created by
means of credit of those securities on the account if the Law so provides.

3. Other Important Issues of the Reform

In the previous Chapters we have analyzed why Russian uncertificated securities
could be qualified as intermediated under Swiss law. We have discussed the methods
of disposition and concluded that the modified RCC has become more compatible
with the Geneva Securities Convention in this respect. There are also other issues
that we would like to touch in the present paper. They are: the protection of the
titleholder and the problem of bona fide acquisition.

3.1. Protection of a Titleholder under the Modified RCC

As we have already mentioned, till 2013 uncertificated securities were considered to
be chattels. Thus, the principles of vindication applied. The Concept of Development of
Civil Legislation of the Russian Federation® mentioned (para. 1.1.9) that the application

Loi fédérale sur les infrastructures des marchés financiers et le comportement sur le marché en matiere
de négociation de valeurs mobilieres et de dérivés du 19 juin 2015 (LIMF) (RO2015) (Jan. 11, 2017),
available at https://www.admin.ch/opc/fr/classified-compilation/20141779/index.html.

KoHuenuws pa3BuTuA rpaxaaHckoro 3akoHogatenbctea Poccuniickoii ®epepauun (opobpeHa CoBeTom
npu Mpe3ungexte PO no KoandurKaLymm U COBEPLIEHCTBOBAHMIO MPaXXAaHCKOro 3aKOHOAATENbCTBA
7 okTA6pA 2009 r.), BectHuk BAC PO, 2009, N° 11 [Concept of Development of Civil Legislation of
the Russian Federation of October 7, 2009, Bulletin of the Supreme Arbitration Court of the Russian
Federation, 2009, No. 11] (Jan. 11, 2017), also available at http://base.garant.ru/12176781/.
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of vindication to those securities is inappropriate. The legislator has modified the RCC.
Art. 149.2, para. 3 of the RCC provides that the titleholder could claim for restitution
of the securities of the same description and of the same quantity.

3.2. The Problem of a Bona Fide Acquisition

The modified RCC has also covered the problem of an innocent or bona fide
acquisition. The Code is based in this respect on two criteria: acquisition for value and
good faith (Art. 149.3 of the RCC). This approach is in line with Swiss law which follows
the same standard (Art. 29 of the FISA). We should however clarify what constitute
good faith under the RCC, FISA and Geneva Securities Convention. The Convention
is based on“Knowledge Criterion.” Art. 18 of the Convention provides that the holder
is not protected if he “knows or ought to know” the information regarding the title
of a vendor. As for Russian law, the test for uncertificated securities is the same
that applies to those in paper form unless otherwise provided by Law or flows out
of the nature of those securities (Art. 143, para. 6 of the RCC).” Russian law uses
also the same wording: “knows or ought to know.” It also adds that the acquirer is
not protected if he illicitly contributed to the termination of the rights of an initial
holder (Art. 147.1, para. 4 of the RCC). Thus, the RCCis in compliance with the Geneva
Securities Convention.

4. Future Perspectives of the Geneva Securities Convention
and Conclusions

For the present moment the Geneva Securities Convention is not in force.
Although UNIDROIT tried to use functional approach, which consider the differences
between common law and civil law systems, only one country has ratified this
Convention: the Republic of Bangladesh.”* The approach did not describe the legal
nature of institutions.” Thus, national legislators are free to define it. We could ask
whether the attempt of UNIDROIT to harmonize the law of securities was successful?
Even though, the Convention is not in force, we answer affirmatively. We remind
once again that neither Russia nor Switzerland ratified it despite participating at the
UNIDROIT working groups. Swiss authorities even hosted the delegation in Geneva.

*  SeeArewkuHaH.A, bapuHos H.A, Bes3tok E.A, Benses M.A, Buptokosa T.A, Baxpyuwesa lO.H., TovimHa A.C.,

3akupos P.1O., KoxesHukos O.A., Konbés A.B., KyxapeHko T.A., Moposos A.ll., Moposos C.tO.,
CepebpeHHukos M.M., lWappuHa E.T., lOguHa A.b. KommeHTapuii [paxxaaHcKoMy Kopekcy Poccuiickoin
Depepauun. Yactb nepsas ot 30 HoAGPA 1994 1. N2 51-O3 [Natalya A. Ageskina et al., Commentary of
the Civil Code of the Russian Federation. Chapter | of November 30, 1994 No. 51-FZ] (SPS “Garant’, 2014)
(Jan. 11, 2017), available at http://base.garant.ru/57518292/.

** Available at http://www.unidroit.org/fr/etat-geneva-convention.

»  SeeLucThévenoz, Intermediated Securities, Legal Risk, and the International Harmonisation of Commercial

Law, 13 Stanford Journal of Law, Business, and Finance 416 (2008).
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Swiss scholars acknowledge that the Convention has influenced the drafting of the
FISA and affirm that “FISA can also be seen as a possible model for implementation of
the Convention in a civil law jurisdiction.” In that case we formulate the question
as follows: If the legislator is already compatible with the Convention should he
ratify it? We don't think so. As we see, the Geneva Securities Convention served as
a guideline for national legislators. In particular, Russian legislator has modernized
the provisions of the RCC in compliance with this Convention. However it is highly
unlikely that either Russian Federation or Switzerland ratify the Geneva Securities
Convention.

As for the Russian civil law reform we affirm that in relation to “uncertificated
securities” it was completely unsuccessful. Although the formulations in the RCC
coincide with those in the FISA and with the Geneva Securities Convention we regret
to affirm that Russian legislator has adopted those provisions without a systematic
rethinking of the concept of security. In our opinion the term “uncertificated security”
should be replaced to “intermediated security.” The ratification of the Geneva
Securities Convention seems necessary to us. We share the documentary concept
[nokymeHTapHasa KoHuenuwma] of securities and consider that it is important to
distinguish“paper-form securities”from those that are dematerialized. Thus we propose
to introduce a specific Chapter devoted to intermediated securities in the RCC. As we
have already described, in French there are special wordings that designate different
legal institutions: paper-form security - “papier-valeur’, uncertificated security - “droit-
valeur”and intermediated security - “titre intermédié”. The issue that may arise at this
stage is not even legal but terminological. It would be difficult to eliminate the Russian
wording: “ueHHan 6ymara”. However it is not of primary importance how we call it.
In our opinion the legislator and the Courts should grant a distinct legal nature to
those securities. They constitute neither claims nor chattels. The approach pursued by
the Swiss legislator is quite helpful in this respect. The intermediated security should
become a new object of the Russian civil law.

Finally, the vindication cannot be applied neither to “uncertificated securities”
nor to those “intermediated.” As we have analyzed, the Swiss Federal Tribunal
has ruled that intermediated securities cannot be vindicated. In Russian some
scholars prudently affirm that although “the legislator has precised the conditions of
vindication... The method described in Art. 149.3 is closer to the condiction.” Following
the approach of the Swiss Federal Tribunal, we consider that the rules of the unjust
enrichment should apply to the restitution of those securities.

Intermediated Securities, supra note 28, at 309.

Kommepueckoe (NpeanpriHumatenbckoe) npaso: YuebHuk. B 2 1. T. 1 [Handbook of Commercial
(Business) Law: Textbook. In 2 vol. Vol I] 675 (V.F. Popondopolo, ed., 5" ed., St. Petersburg: Prospekt,
2015).
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