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Introduction

The definition of security has neither been clarified by the life,
nor by the legal science, nor by the legislation.'

Professor Gabriel Shershenevich

As you may have already noticed, | have recently written a comparative research
devoted to the issue of the legal nature of intermediated securities and the
correspondent term under Russian law.” In order to understand the context of the
reform, | kindly refer you to my previous article published in the BRICS Law Journal.’
| would like to continue the discussion started at that article. However, this time
I would like to concentrate specifically on the question of the transfer of intermediated
securities and of the correspondent term under Russian law. The present article is not
intended to give a general description of the methods but has the purpose to give
the precise analysis of each method in the chosen jurisdictions. Firstly, we are going
to summarize our notes regarding the recent reform of the relevant provisions of
the Russian Civil Code (hereinafter RCC). In this chapter we will somehow continue
the discussion raised in my previous article. | will discuss in the beginning such
questions as the legal nature of those securities, the problem of vindication in
relation to uncertificated securities under Russian law and compare the results of the
reforms in Switzerland and in the Russian Federation. Secondly, we will examine the
methods of transfer applicable to intermediated securities. We are going to analyze
the one under Art. Xl of the Geneva Securities Convention which is called “debits and
credits.” In particular we will analyze and compare the legal nature of the instruction
[nepedamoyroe pacnopsaxerue] under the chosen legal orders. Finally, we are going
to analyze “other methods of transfer” governed by Art. XII of the Geneva Securities
Convention. They are usually used to create a security interest upon intermediated
securities. Those methods are: the designating entry, the control agreement and the
creation of an interest in favour of the relevant intermediary. In this Chapter we will
also present our conclusions on the usage of abstraction and causality principles in
relation to the transfer of securities held in a dematerialized form.

Before we start to analyze the methods of transfer under the respective legal
orders, | would like to return to the issues raised in my previous article and discuss
the results of the reforms in Switzerland and in Russia in relation to those securities.
As our reader might notice, the terms employed by the two legal orders are not

Lllepwenresuy I.®. Kypc Toprosoro npasa. T. lI: ToBap. Toproeble caenku [Gabriel F. Shershenevich, The
Course of Commercial Law. Vol. Il: Merchandise. Commercial Transactions] (4" ed., St. Petersburg: Izdanie
Bratiev Bashmakovykh, 1908) (Aug. 17, 2017), also available at http://base.garant.ru/6185553/.

Mikhail Botvinov, Geneva Securities Convention and Russian Civil Legislation Reform: Comparative
Perspectives, 4(1) BRICS Law Journal 26 (2017).
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the same. From time to time we will use such denominations as “securities held in
"o,

a dematerialized form,” “electronic securities” or “dematerialized securities” in order to
designate both legal institutions.

1. Comparative Remarks on the Reform of the Provisions Governing
the Regime of the Uncertificated Securities under the Modified RCC

1.1. The Legal Definition and the Meaning of the Dematerialization in Relation
to Securities

As an epigraph to our research we have decided to quote the statement of the
professor Gabriel Shershenevich.! Later, in 1929, another brilliant Russian legal
scholar Mikhail Agarkov has said that

the general theory of securities and the doctrine covering particular
types of securities relates to one of the most complex sections of the legal
science.’

In this respect we cannot but mention that this scholar has referred in his work
to the notable Swiss lawyer Eugen Huber and his project that had a specific chapter
(chapter IV) devoted to securities.” Somehow, the professor Mikhail Agarkov has
set us the direction for our research. In the present work we also refer to the Swiss
legislation in order to find proper solutions for our Russian legal system. The above
quoted statements have been said when securities existed only in a paper form.
Nowadays, we have dematerialized them. However, the number of legal problems
we face has increased significantly since that time. It appears that traditional legal
concepts that match perfectly to securities paper form cannot always be applied in
relation to those that exist in dematerialized form. This statement applies in particular
to the question of vindication. The security in a dematerialized form is not a chattel.
Thus, it cannot be vindicated. This postulate has been apprehended by the Swiss
legislator which decided to introduce into its’ legal order a new legal object: the
intermediated security.” It combines the features of a claim and a chattel.® As for the

The statement of the professor Gabriel Shershenevich was personally translated by the author. In Russian
this statement is: “...Camo noHaMue o yeHHbix 6ymMmazax He ycnesno 00 CUX NOP BbIACHUMbCSA HU 8 KU3HU,
HU 8 HayKe, HU 8 3aKkoHoOamesibcmee..."

Azapkos M.M. OcHoBbl 6aHKOBCKOro npaBa. YueHue o LeHHbIx 6ymarax [Mikhail M. Agarkov, The
Essentials of Banking Law. The Doctrine of Securities] 218 (3" ed., Moscow: Wolters Kluwer, 2005).

° d

Message relatif a la loi fédérale sur les titres intermédiés et a la Convention de La Haye sur les titres
intermédiés du 15 novembre 2006, at 8841 (Aug. 31, 2017), available at https://www.admin.ch/opc/
fr/federal-gazette/2006/8817.pdf. In this work we will name it as follows: “Explanatory Report.”
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Russian legislator, the problem is quite complex. We will discuss it later. We would
like also to note in this respect that tangible property concepts still apply in relation
to those securities. For instance, this is the case of France.

Before we proceed further in our analysis it seems important for us to explain the
meaning of the term “dematerialization.”We find the answer in the Glossary prepared
by the Basel Committee.’ The Glossary defines dematerialization as

The elimination of physical certificates or documents of title that represent
ownership of securities so that securities exist only as accounting records."

The institutions at the international level such as the Basel Committee and the
International Organization of Securities Commissions (I0SCO) have also highly
recommended to national legislators to immobilize and dematerialize the securities
“to the greatest extent possible.” We refer to the recommendation number VI of the
Recommendations for Securities Settlement Systems prepared by the Committee on
Payment and Settlement Systems and the Technical Committee of the International
Organization of Securities Commissions in November 2001." According to that
document, the dematerialization allows to eliminate the risk of loss, manual errors,
lowers costs and provides investors with safety during the transactions. The key
question that we ask is whether this phenomenon requires new legal approaches
from a legislator? Secondly, one may demand us what should be those approaches?
The answer to the first question is certainly positive. As our reader may understand, it
seems impossible to apply rules on chattels concepts in relation to intangible assets
that exist in electronic form. As for the second question, the answer has been given
by the Swiss legal doctrine and by the legislator. For instance, the professor Paul-
Henri Steinauer considers that

the developments in a business sphere and in the possibilities offered by
the informatics have led the banking circles to search for more flexible legal
approaches. The purpose is to conserve the legal security comparable to
those provided by a paper-form security and to remove the restraint resulting
from the presence of a chattel to which a right is linked.”

See A glossary of terms used in payments and settlement systems elaborated by the Committee on
Payment and Settlement Systems (Aug. 7, 2017), available at http://www.bis.org/cpmi/publ/d00b.htm.

" d.

See Recommendations for Securities Settlement Systems prepared by the Committee on Payment
and Settlement Systems and the Technical Committee of the International Organization of Securities
Commissions (November 2001) (Aug. 28, 2017), available at http://www.bis.org/cpmi/publ/d46.pdf.

Paul-Henri Steinauer, Les droits réels face a la dématérialisation des papiers-valeurs in Le centenaire du
Code civil suisse. Colloque du 5 avril 2007 145 (Paris: Association franco-suisse de Paris I, 2008).
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This statement perfectly reflects the methods used by the Swiss legislator
during the preparation of the FISA. We underline once again that the application of
this approach resulted in the appearance of the new legal object: “intermediated
security.”

In some countries, the legislator does not resort to these flexible approaches. This
is the case of the French Republic. Some scholars consider that dematerialization in
France has been done only within the technical meaning of that term.” For example,
reputable French scholars affirm that dematerialization in France was only“a technical
measure which does not bring any legal consequences” [mesure d'ordre technique qui
nemporte pas les consequences juridiques]."” Mr. Antoine Maffei has expressed even
more radically on that problem. He affirmed that the Cassation Court in France
has not even dematerialized those securities” [n‘a pas dématérialisé les valeurs
mobiliéres; elle les a détitrisées]. According to French scholars, the dematerialization
supposes that the provisions relating to tangible property shall not be applied to
those securities.” French scholars affirm in this respect that the dematerialization
supposes to exclude “traditio” [la dématérialisation semble exclure le don manuel].”
We absolutely agree with this statement. However, the courts have chosen a different
approach. According to the decision of the Cassation Court, the record at the relevant
account “imitates and substitutes for the ‘traditio”™ [imite et substitue a la tradition].
We agree with French scholars that the dematerialization in France is perceived only
as a technical measure.

As for the Russian Federation, the situation is more delicate. In 2013, the RCC has
been amended by the legislator. According to modified Art. 142 RCC securities are
considered to be documents and claims against the issuer. The paper-form securities
are documents while those uncertificated are claims (Art. 142, para. 1 RCC). The
legislator has introduced the new rules on the protection of the titleholder deprived
from his securities. Art. 149.3 uses the term “restitution of the same quantity of the
correspondent securities” ["8038pam makozo e Koiuyecmea coomeemcmayoujux
yeHHoix 6ymae"]. What does it practically mean? The doctrine is not anonymous.
The question is perplex. We will later develop this point in the specific paragraph.

See Luc Thévenoz, Intermediated Securities, Legal Risk, and the International Harmonization of
Commercial Law, 13 Stanford Journal of Law, Business, and Finance 384, 396 (2008); Antoine Maffei,
De la nature juridique des titres dématérialisés intermédiés en droit francais, 10(1/2) Uniform Law Review
237,248 (2005).

Hubert de Vauplane & Jean-Pierre Bornet, Droit des marchés financiers 49 (Paris: LITEC, 1998).
> Maffei 2005, at 248.

Christian Cavalda & Jean Stoufflet, Droit bancaire. Institutions — Comptes — Opérations — Services 406
(5" ed., Paris: LITEC, 2002).

7 d.
De Vauplane & Bornet 1998, at 48.



BRICS LAW JOURNAL Volume V (2018) Issue 1 98

We have decided to explain the situation in France in order to illustrate possible
solutions to the problem. At this stage we affirm that the modified RCC is somehow
between the French and the Swiss approaches. In our opinion it would obviously
be better to follow the Swiss legislator who has successfully managed to perceive
the legal nature of those securities.

Thus, the statement of the professor Gabriel Shershenevich remains relevant even
for the current moment. Modern Russian scholars recognize and develop that point
of view."” For instance, the docent of the Saint Petersburg University, Andrei Bushev
[mou. A. bywes] affirms that in relation to securities which exist in an electronic
form the accent has made on the “substance” while the definition of securities in
paper form focuses on the “form.” According to the opinion of Andrei Bushev, the
formal approach [¢popmanbHeili nooxod] encompasses the external expression of the
security: the documentary form. As for the substantial approach [codepxxamenbHebiti
nooxod], it relies on the rights that a security represents. The docent Andrei Bushev
affirms that this approach focuses on the substance which means that a security is
a special right with specific features.” He adds that this approach has in particular
touched the investment securities.”? We decided to refer to the article of Mr. Bushev
because he has underlined the essence of the problem we are trying to analyze:

the competition between form and substance for gaining the priority in
the definition of security has not ended yet [MoxHo npednosioxums, ymo
KOHKypeHUus mexoy hopmol U coOepxaHuem 8 6opbbe 3a npuopumemHocmo
npu onpedesieHUU NOHAMUA UeHHoU 6ymMaau He 3asepuieHdl.

As we see, the above made statement is absolutely true and relevant in relation
to uncertificated securities under Russian law. If we apply the approach of the docent
Andrei Bushev to the securities under the chosen legal orders, we may allege that
intermediated securities under Swiss law base mainly on the substantial approach
[codepxamenbHeiti nooxod] while in France the correspondent legal term relies basically

byweg A.FO. O6 S5KOHOMUYECKOM 1 I0PUANYECKOM 3HAYEHUIN POJOBOIO MOHATUA LieHHoW bymaru //
3aKoH. 2006. N2 7. C. 14-23 [Andrei Yu. Bushev, On an Economic and Legal Meaning of the Generic Term
of Security, 7 Law 14 (2006)] (Aug. 15,2017), also available at http://base.garant.ru/5281640/. See also
Kupunnogesix A.A. TloHATWe LeHHOW Bymary: Teopus, MpakTuKka 1 COBPEMEHHbIe 3aKOoHOAaTeNbHble
HOBaLK // 3aKoHOLATENbCTBO 1 SKOHOMMKa. 2014. N2 12. C. 43-55 [Andrei A. Kirillovykh, The Definition
of Security: Theory, Practice and Modern Legislative Novelties, 12 Legislation and Economics 43 (2014)]
(Sep. 4,2017), also available at http://base.garant.ru/57480437/.

*d.

The statement of the docent Andrei Bushev in Russian is as follows: “/Jn1 31eKkmpoHHbIX YeHHbIX
bymaz akyeHm 6bis1 menepwb cOeaH He Ha hopmy, a Ha codepxarue. LleHHas 6ymaza — smo ocoboe
npaso, obnadarowee cneyupudeckumu cgolicmsamu. B Haubosbweli cmeneHu makol No0OXo0 KOCHY/ICA
UHBECMUUUOHHBbIX YeHHbIX bymaz.”

2 d.
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on the traditional tangible property concept and thus on the “formal approach”
[“popmaneHeiti nooxod"]. Why do we qualify the approach of the Swiss legislator as
the substantial one? The answer is quite clear. Art. 3, para. 1, let.“a”and “b” of the FISA
(Federal Intermediated Securities Act) defines intermediated securities as

personal and corporate rights of a fungible nature against the issuer which
are credited to the securities account; and may be disposed of by the account
holder in accordance with the provisions of this Act.

Hence, we may assert that the Swiss legislator has followed so called the
“substantial approach.”

What about the modified RCC, we consider that for the current moment the
legislator has chosen the “substantial approach” while before 2013, the relevant
provisions of the RCC were based on the formal one. The modified RCC (Art. 149)
sets forth that a security constitute not only a document but also a right against
the issuer. Thus, the situation has significantly changed. Although, in my previous
article I have criticized heavily the reform, | should recognize that the legislator has
achieved a certain progress in such issues as: defining the legal nature of those
securities, the transfer including the creation of interest, the protection of the holder
of those securities, etc.

1.2. The Problem of Vindication in Respect of Uncertificated Securities under
Russian Law

The application of vindication was heavily criticized by the legal doctrine in Russia.
The Concept of Development of Civil Legislation of the Russian Federation mentioned
(para. 1.1.9) that the application of vindication in relation to uncertificated securities
isinappropriate.” The authors of the Concept propose to replace vindication by the
claim filed by a former titleholder to a person who is legitimatized by the record on
the account.” According to the Concept, taking into account the particular features of
the rights constituting the substance of those securities, the conditions of satisfaction
and the burden of proof necessary for filing that lawsuit shall be the same as for the
classic securities in paper form.The key question is whether the legislator in Russia has
renounced from vindication? The second question is how can we qualify the claim
applicable to“uncertificated securities” under Art. 149.3 RCC? The legal doctrine is not
unanimous. In order to simplify, we divide the relevant doctrine in several groups. The

Z KoHuenuus Pa3BUTUA MPakAaHCKOro 3akoHoaaTenbcTBa Poccuinckon Mepepaunn (opobperHa CoBetom

npwu Mpe3unaeHte PO no kogndurkaymm n coBepLIeHCTBOBAHMIO NPaXAaHCKOro 3aKOHOAATENbCTBA
7 okTA6pA 2009 r.), BectHmk BAC PO, 2009, N° 11 [Concept of Development of Civil Legislation of
the Russian Federation of 7 October 2009, Bulletin of the Supreme Arbitration Court of the Russian
Federation, 2009, No. 11] (Jan. 11, 2017), also available at http://base.garant.ru/12176781/.

24

Id. at Chapter VI, para. 1.1.9.



BRICS LAW JOURNAL Volume V (2018) Issue 1 100

first group of scholars consider that the vindication governing paper form securities
is not applicable to those in an electronic form. This group is represented by the
docent Sergei Grishaev [pou. C.IN. Mpnwaes]. He asserts that the titleholder under
Art. 149.3 RCC may claim for the restitution of the same quantity of securities and
not the same securities [“ucmpe6o8ame 8038pama makozo xe Koau4ecmaad YeHHbIX
bymae, a He mex xe camelx”].” This scholar also affirms that the terms “restitution”
and “to restitute” [“ucmpeb6osams”] cannot be applied to uncertificated securities
because they do not have tangible form.”

Another group of scholars prudently affirms that the conditions of the restitution
of uncertificated securities under Art. 149.3 RCC are similar to those applicable to
the vindication of paper form securities to a named person.” However, the method
under Art. 149.3 RCC has specific features resulting from the nature of uncertificated
securities.”

The third group of scholars also believes that the traditional vindication does not
apply to electronic securities. However, they analyze that question deeper: they
estimate that the legislator has precised the conditions of vindication regarding the
object of the restitution. According to this group, the method under Art. 149.3 RCC
has become closer to the rules on the unjust enrichment or in Latin “condictio.”

As for the case law, in one of the recent decisions in relation to uncertificated
securities under Art. 149.3 RCC, the judges of the Supreme Court of the Russian
Federation state that

Art. 149.3 RCC has established a distinct regulation in order to protect the
titleholders deprived from their securities whereas before the adoption of this
Article, the rights of those persons were protected in compliance with the
similar rules fixed by Arts. 301 and 302 RCC using the method of analogy.”

Ipuwaes C.[1. LleHHble 6ymaru: BUAbI U NpaKTKa npumeHeHuns // Pegakuyma “Poccuiickoin rasetbl”
2016. N2 2. C. 3-175 [Sergei P. Grishaev, Securities: The Types and the Application Practice, 2 Library of
the Russian Newspaper 3 (2016)] (Sep. 2, 2017), also available at http://base.garant.ru/57320384/. See
also Mpuwaes C.IM. IBoniounA 3akoHoAaTeNbCTBa 06 06beKTax rpaxkAaHCKMX npas [Sergei P. Grishaey,
Evolution of the Legislation Governing the Objects of Civil Law] (SPS “Garant,” 2015).

26 Id

See AeewkuHa H.A., bapuHos H.A., bes3tok E.A., bensee M.A., buptokosa T.A., Baxpywesa tO.H., [puwura A1.C,
3akupos P.fO., KoxesHukog O.A., Konvée A.B., Kyxaperko T.A., Moposos A.l1., Mopo3sog C.10., Cepeb-
peHHukos M.M., LladpuHa E.I., FOOuHa A.b. KommeHTapuin MpaxaaHckoMy Kopekcy Poccuiickon
Depepauun. Yactb nepsas ot 30 HoAGPA 1994 1. N2 51-03 [Natalya A. Ageshkina et al., Commentary
of the Civil Code of the Russian Federation. Chapter | of 30 November 1994 No. 51-FZ] (SPS “Garant," 2014)
(Jan. 11,2017), also available at http://base.garant.ru/57518292/.

28 /d

OnpepeneHe BepxosHoro Cyaa PO ot 22 sHBapa 2015 1. N2 301-3C14-7093 [Decision of the Supreme
Court of the Russian Federation No. 301-ES14-7093 of 22 January 2015] (Sep.1, 2017), available at
www.garant.ru.
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In other decisions based on the relevant provisions of the modified RCC, the lower
courts have stated that from the moment of a relevant account record at the account,
a person becomes “proprietor of uncertificated securities.”* The plaintiff argued for
the restitution of uncertificated securities from the possession of the defendant.
The objections of the defendant regarding the undue method of protection were
rejected. The higher court confirmed that decision.”

After having analyzed the relevant doctrine with the case law, it seems to us
that the vindication has not completely disappeared in relation to uncertificated
securities. As we have already mentioned the question is perplex. From our point
of view, the second group of scholars should be followed. However we should note
that the claim we face is not a pure vindication claim. The object is not a chattel.
Thus, in relation to uncertificated securities under Russian law the expression quasi-
vindication also seems correct to us.”

As we have seen in my previous article, in Switzerland the Federal Tribunal
ruled that vindication is not applicable to the correspondent term: “intermediated
securities.”” The rules on the unjust enrichment apply. In this respect we note that
it would certainly be better to apply the rules on the unjust enrichment in the
Russian legal order. This will terminate the discussion. It is interesting to mention
that Art. 149.3 RCC repeats word to word the formulation prescribed by Art. 29,
para. 2 FISA. Indeed, the wording in Russian [8o38pam makozo xe konu4decmaa
coomgemcmayrowux ueHHoix 6ymae] perfectly correlates to the one in French [restituer
des titres intermédiés en méme nombre et de méme genre]. Despite terminological
similarity, the solutions chosen by the legal orders in question are different from
the legal point of view. In my opinion, the Swiss approach should be followed. The
legal doctrine in Russia has recently started the discussion on the application of the
rules upon the unjust enrichment to uncertificated securities.

In order to summarize the discussion on that point, we allege, the following
conclusions:

** MocTaHoBneHue MATOro apbUTPaXKHOTO aneNNALNOHHOTO cypa ot 28 oktabpa 2014 r. N2 05AT-

12170/2014 no peny N2 A51-8705/2014 [Resolution of the Fifth Arbitration Court of Appeal No. 05AP-
12170/2014 with Regard to Case No. A51-8705/2014 of 28 October 2014] (Sep. 1, 2017), available
at www.garant.ru.

*' MocTaHoBneHne ApbuTtpaxkHoro cyaa [lanbHeBOCTOUHOrO okpyra oT 24 deBpans 2015 r. N ©03-

6296/14 no peny N2 A51-8705/2014 [Resolution of the Arbitration Court of the Far Eastern District
No. F03-6296/14 with Regard to Case No. A51-8705/2014 of 24 February 2015] (Sep.1,2017), available
at www.garant.ru.

2 Cenusanosckuti A.C., CeHtok [B. LieHHble 6ymaru B [paxzgaHckom kogekce PO: usmeHeHUA NpaBoBOro

perynupoBaHua // Xo3aicteo un npaso. 2014. N2 10. C. 20-36 [Anton S. Selivanovsky & Georgy V.
Seniuk, The Securities under the Civil Code of the Russian Federation: The Modifications of the Legal
Regulation, 10 Economy and Law 20 (2014)] (Sep. 11, 2017), also available at http://www.hozpravo.
ru/ru/e-version/1995-2014.

3 ATF 138111 137 consid. 5.2.1.
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1) Firstly, the modified RCC (Art. 149) and the FISA (Art. 3, para. 1, let.“a” and “b")
are based mostly on so called the “substantial approach.”

2) Secondly, we came to the conclusion that it is impossible to renounce
completely from traditional tangible property concepts in respect of the securities
held in dematerialized form. In Switzerland the legislator has defined those securities
as a sui generis or independent legal object that constitutes neither claim nor chattel.
| have widely discussed that point in my previous article. As we have analyzed,
the situation in the Russian Federation is more delicate. Some legal practitioners,
for example, Viktor Petrov [B. MeTpoB] estimate that vindication of uncertificated
securities to a named person according to the case law remains the most efficient
method to protect the holder who was deprived from his securities against his own
will.* The doctrine is not unanimous. The RCC defines the securities as the rights
against the issuer according to Art. 149 RCC. Can we vindicate rights? The answer is
certainly no. One may ask what is the best solution in this case? In my opinion the
courts and the legislator should declare those securities as a sui generis legal object
which combines the features of a claim and a chattel and apply the rules upon the
unjust enrichment to those securities. This solution will allow us to eliminate all
previously raised contradictions.

3) Thirdly, I still insist that an awkward term “6e30okymeHmapHas yeHHas 6ymaza” or
“uncertificated security” should be replaced by the new one:“intermediated security.”

4) Finally, | suggest to the Russian legislator to ratify the UNIDROIT Convention
on Substantive Rules for Intermediated Securities also known as “Geneva Securities
Convention.”| also suggest this ratification to the Swiss legislator.

2.The Transfer of Intermediated Securities
and of the Correspondent Russian Law Term:
The FISA, the RCC and under the “Geneva Securities Convention”

2.1. General Overview of All Methods of Transfer

In chapter 2 of our previous article, we have discussed the methods transfer
chosen by the respective legislators.” | kindly refer you to that previous article.*
Those methods are: “debits and credits,” designating entry, control agreement and
a grant of an interest to the relevant intermediary. The method pursuant to Art. XI

[Mempoeg B. 3awuTta npas Bnafgenbues 6€300KYMEHTAPHbIX UMEHHbIX LEHHbIX Bymar nytem
npenbABNeHNA BUHANKALMOHHOTO 1UCKa // PbIHOK LeHHbIx 6ymar. 2016. N 2. C. 69 [Viktor Petrov,
The Protection of the Titleholder of the Uncertificated Securities to a Named Person by Means of Filing
a Vindication Lawsuit, 2 The Securities Market 69 (2016)], also available at https://www.vegaslex.ru/
analytics/publications/_the_inspectors_are_unable_to_get_to_the_warehouse_and_counted_us_
all_vat_is_it_legal_/.

Botvinov 2017, at 34.
* .
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of the Geneva Securities Convention called “debits and credits” is used mainly for
transferring the securities while methods under Art. XIl are used to create a security
interest upon securities. The method under Art. Xl is universally recognized and
called by the professor Luc Thévenoz “the golden standard of the holding pattern
worldwide.” In order to refresh the results of our previous research on this subject
we present the following scheme:

Scheme I: Methods of Disposition under Russian Law, Swiss Law
and Pursuant to the Geneva Securities Convention

Methods of Disposition Swiss Law Russian Law Geneva Securities

Convention
Debits and credits + + +
Control Agreement + - +
Designating entry - + +

Security interest
in favor of the relevant + - +
intermediary

2.2, Debits and Credits

This method is mainly used to transfer securities. It could also be used to create
an interest on intermediated securities according to the Official Commentary of the
Geneva Securities Convention®. The transfer of the respective securities requires in
both legal orders the following pillars: an instruction, a debit at the account of the
transferor and the credit at the account of the transferee. We are going to analyze in
this chapter the above mentioned institutions within the scope of the two chosen
legal orders.

2.2.1. The Legal Nature of the Instruction

Under the modified RCC (Art. 149.2) and the FISA (Art. 24, paras. 1 and 2) the
transfer of intermediated securities requires an instruction from the titleholder to
the relevant intermediary and the records at the accounts of the transferor and the

¥ Intermediated Securities: The Impact of the Geneva Securities Convention and the Future European

Legislation 138 (P-H. Conac et al. (eds.), Cambridge: Cambridge University Press, 2013).

*®  Hideki Kanda et al., Official Commentary on the UNIDROIT Convention on Substantive Rules for Interme-

diated Securities 68 (Oxford: Oxford University Press, 2012).
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transferee. The conclusion of the contract is not enough. This rule applies not only
in relation to transfer but also regarding to the constitution of an interest (Art. 149,
para. 3 RCC). However, we should precise the application of this rule in Switzerland.
As we have mentioned earlier, the Swiss legislator has chosen different methods: the
control agreement (Art. 25" FISA) and the grant of an interest in favor of the relevant
intermediary (Art. 26' FISA). According to Art. 26' FISA, the grant of an interest in favor
of the relevant intermediary becomes valid from the conclusion of the contract. As
for the control agreement, the rule is the same.

Article 149.2, para. 4 RCC grants the right to the person in favor of whom the
transfer should be affected or an interest created, the right to claim in courts for
the making of the relevant records at the accounts in case the transferor avoids
presenting an instruction to an intermediary. In Switzerland, the doctrine also
considers that an acquirer is protected by the same type of legal action, called in
French: “action en inscription.”

As we have seen, in both legal orders one cannot transfer the respective securities
without an instruction to an intermediary. The Explanatory Report prepared by the
Swiss legislator qualifies the instruction as “a unilateral act of the titleholder..."*
Swiss law distinguishes an act of disposition [acte de disposition; pacnopadumeneHas
cdesnkal from the underlying contract, while the Russian legal order did not follow
that approach for quite a long time.*" We will explain this problem below.

What about Russian law, we shall note that the attitude to that problem was
controversial. It has seriously evolved in the recent time. In 2001, the Court ruled
that an instruction constitute a unilateral legal act.” In 2002, the Court has qualified
the instruction as a

dispositive action serving to execute the underlying contract. The instruction
is not an independent act. Hence, we cannot recognize it invalid.”

Denis Piotet, Titres intermédiés: ruptures avec les principes généraux de la codification in Placements
collectifs et titres intermédiés: le renouveau de la place financiere suisse: travaux de la journée d‘étude
organisée alI'Université de Lausanne le 7 novembre 2007 107, 115 (J.-T. Michel (ed.), Lausanne: CEDIDAC,
2008).

“*"Id. The statement in French is the following: “acte juridique unilatéral du titulaire du compte, c'est-a-

dire une déclaration de volonté sujette d réception par le dépositaire et qui tend au transfert de titres a un
acquéreur.”
*" Explanatory Report, at 8859.
MoctaHoBneHne MepepanbHoro apbuTpaxHoro cyga MockoBckoro okpyra ot 24 uions 2001 r.
N KI-A40/3720-01 [Resolution of the Federal Arbitration Court of the Moscow District No. KG-A40/3720-
01 of 24 July 2001] (Feb. 11, 2016), available at www.garant.ru.

* NoctaHosneHne QenepanbHoro ap6utpaxHoro cyfa Cesepo-3anafHoro okpyra ot 19 asrycTa

2002 r. N2 A05-1233/02-52/17 [Resolution of the Federal Arbitration Court of the Northwestern
District No. A05-1233/02-52/17 of 19 August 2002] (Feb. 11, 2016), available at www.garant.ru.
In Russian the extract from the resolution is as follows: “nepedamoyHoe pacnopsxeHue agnsemcs
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In 2006 another court has ruled that it erroneous to consider the instruction as

a unilateral act.* It constitutes according to the court

a notification of the titleholder regarding the accomplishment of the
transaction.

This approach has been maintained by the courts in the Russian Federation

for quite a long time.” The situation has improved significantly. The courts have
recognized that the instruction constitute a unilateral act.” In particular, the courts
have ruled that an instruction constitute a

45

46

pacnopadumerneHbiM OelicmaueM, cogepuieHHbIM 80 UChOJIHeHUe 06A3amesibcms, 8bimeKarwux u3
002080pa Kynu-npooaxu akyut, a He camocmosamesibHou coeskoli, ciedosamesioHoO, He Moxem 6bimb
Npu3HaHo HedelicmeumesbHbIM.”

MNocTtaHoBneHve MepepanbHOro apbuTpakHoro cyaa MocKoBCKOro okpyra oT 2 okTabps 2006 T.
Ne Kr-A40/9109-06-1-2,3 [Resolution of the Federal Arbitration Court of the Moscow District
No. KG-A40/9109-06-P-2,3 of 2 October 2006] (Feb. 11, 2016), available at www.garant.ru. In Russian
the conclusion of the judges is as follows: “AHanuz ykasaHHoU Hopmbl no3eosisem cOename 861800,
Ymo nepedamoyYHoe pacnopseHUe camo no cebe He A8/1AemMcs AOKYMEHMOM, Ha OCHOBAHUU KOMOPO20
ocywiecmesniaemcs nepexod Npas Ha yeHHvle Gymadau, a A8/15emcs Ul ygedomaeHuem 8nadensyd
0 cocmossuwelica coesike U cooepxum e2o0 mpebosaHue o0 8HeceHUU UdMeHeHUl 8 cucmemy 8edeHus
peecmpa c 06a3amesibHbLIM YKa3aHueM 0CHOBAHUA nepexo0d npasa cob6CmeeHHOCMU HA YeHHble
bymazu.”

MoctaHoBneHne OepepanbHOro apbuTpaxkHoro cyaa BoctouHo-Crbnpckoro okpyra ot 10 mapta
2011 r.no geny N2 A10-1026/08 [Resolution of the Federal Arbitration Court of the East-Siberian District
with Regard to Case No. A10-1026/08 of 10 March 2011] (Sep. 7, 2017), available at www.consultant.
ru. In this case the court has come to the conclusion that an instruction is not act and thus cannot be
contested. In Russian the argumentation of the Arbitration Court is as follows:"....umo nepedamouHoe
pacnopsxeHue He 81e4em, camo no cebe, nepexodd npasa cobcmeeHHOCMU Ha 6e300KyMeHMapHele
UeHHeble 6ymazu, cOenkoli He A8/19emcs, 8 CBA3U ¢ YeM HedelicmaumesibHbIM NPU3HAHO Bbimb He Moxem..."
This resolution was later uphold by the Presidency of the Supreme Arbitration Court of the Russian
Federation. See lNocTaHosneHwue Mpe3ngnyma Boicwero ApbutpaxHoro Cyaa PO ot 17 Hoabpa 2011 .
N° 7994/11 no peny N° A10-1026/08 [Resolution of the Presidium of the Supreme Arbitration Court of
the Russian Federation No.7994/11 with Regard to Case No. A10-1026/08 of 17 November 2011] (Sep. 8,
2017), available at www.consultant.ru. See also MoctaHoBneHve OepepanbHOro apbUTPaKHoOro cyaa
MoBomnxckoro okpyra ot 16 Hoabpa 2011 r. N2 ®06-9153/11 no geny N2 A57-9198/2010 [Resolution
of the Federal Arbitration Court of the Volga District No. F06-9153/11 with Regard to Case No. A57-
9198/2010 of 16 November 2011] (Feb. 11, 2016), available at www.garant.ru. The Court have decided
that an instruction is a“dispositive action which is made for executing the contact of sale." The conclusion
of the Court is as follows: “nepedamoyHoe pacnopsxeHue — 3mo pacnopadumernvHoe delicmeaue,
cogepwaemoe 80 UCNosIHeHuUe 002080pa Kyniu-npodaxu axkyud, aenstoweecs no ceoeli npasosoli
npupode ygedomsieHUeM 8/1a0es1byd akyuli 0 cocmosswielica coesike U codepxauyee e2o mpebogaHue
0 8HeCceHUU U3MeHeHUU 8 cucmemy 8edeHus peecmpa ¢ 0653amesibHbIM yKa3aHUeM OCHOBAHUS nepexodd
npasa cobcmeeHHOCMU HA YeHHble bymazu.”

MocTaHoBNeHMe YeTBepTOro apouTpaKHOro anennALMoHHOro cyaa ot 24 mas 2017 r. N2 04Ar-
7366/2015 no geny N2 A58-4275/2015 [Resolution of the Fourth Arbitration Court of Appeal No. 04AP-
7366/2015 with Regard to Case No. A58-4275/2015 of 24 May 2017] (Sep. 5,2017), available at www.
consultant.ru. In this case the Court has come to the conclusion the instruction is an act within the
meaning of Art. 153 RCC. Thus it could be challenged. In Russian the arguments of the Court are as
follows: “CoomseemcmseHHo, nepedamoyHoe pacnopsxeHue He MoJlbKo codepxxum & cebe obpaujeHue



BRICS LAW JOURNAL Volume V (2018) Issue 1 106

dispositive act by virtue of which the re-registration of the securities
holder is affected, i.e. it entails the legal consequences of an act.”

Derogative decisions are quite rare.” For instance, the Sixteenth Arbitration Court

of Appeal has ruled that the instruction does not entail itself the transfer of property
rights. It constitute only the dispositive action [pacnopaoumensHoe deticmesue]. Thus,

47

48

K peaucmpupyrouiemy opeay Ha nepexod npasa cobcmeeHHOCMU Ha 6e300KyMeHmMapHele yeHHvle
bymazu, Ho u HenocpedcmeeHHO A8/iAemcsa akmom (Oelicmeuem) no nepedaye 6e300KyMeHMAapHbIX
yeHHbIX Bymaz om npodasya k npuobpemamesnto makux 6ymaz. Ced0o8amesioHO, NO CMbICITy
cm. 153 [paxoaHckozo kodekca Poccutlickoli ®edepayuu nepedamoyHoe pacnopsxeHue pakmuyecku
omaeyaem Kpumepusam cOesIKu, KomopoU Npu3Hdemcs, 8 4acmHocmu, Oelicmeaue IopuduYecKo20 1uyd,
HanpaegsieHHoe Ha ycmaxoeseHue, U3MeHeHuUe Uu npekpaweHue 2pax0aHcKux npag u 06s3aHHocmed.”
Other courts also follow that argumentation. See in particular NocTtaHoBneHne [leBATHagLaToOro
apOUTPaXXHOTO anenNALMOHHOrO cyaa oT 8 deBpansa 2017 r. N2 19AM1-3945/2016 no geny Ne A14-
14020/2015 [Resolution of the Nineteenth Arbitration Court of Appeal No. 19AP-3945/2016 with
Regard to Case No. A14-14020/2015 of 8 February 2017] (Sep. 5, 2017), available at www.consultant.
ru. In this case the appellant argued that instructions do not constitute acts. According to his
position they do not imply the creation, modification or termination of the rights and obligations.
The court has rejected those arguments and recognized instructions as acts (the term act means
in Russian: “caenka”). The Court has ruled that the appellant has interpreted the provisions of the
material law incorrectly. The instruction according to the Court confirms the accomplishment of
the transfer for value of shares from one person to another. In Russian the extract from the ruling
is as follows: “ZJaHHbIl 00800 3as8umMens NOOEXUM OMK/TOHEHUIO KAK OCHOBAHHbIU HA OWU60YHOM
MOIKOBAHUU HOPM MAMepPUAnbHO20 NPAgd, Mak Kak nepedamoyvHoe pacnopsx;eHue A6/1emcs
0OKyMeHMOoM, NoOMaeepxoarujum cogepuieHue cOesiku No 803Me30HOU nepeddye akyuli om 00HO20
J1UYa K Opy20My, NOCKO/IbKY NepeddmoyHoe pacnops;eHue He MmoJsibKo codepxum 8 cebe obpawjeHue
K peaucmpupyrouiemy opeaHy Ha nepexo0 npasa cobcmeeHHOCMuU Ha 6e300KyMeHmMapHele yeHHole
bymazu, Ho u HenocpedcmeeHHO fA8/1Aemcs akmom (Oelicmauem) no nepedaye 6€300KyMeHMAapHbIX
yeHHbIx bymaz om npodasyad K npuobpemamesnto makux 6ymaz.” MNoctaHoBneHne [lBeHaauaToro
apOVTPAKHOTO aneIALMOHHOrO Cyaa oT 26 ceHTAbps 2016 . N2 12AM1-6691/2016 no geny N A12-
6026/2016 [Resolution of the Twelfth Arbitration Court of Appeal No. 12AP-6691/2016 with Regard
to Case No. A12-6026/2016 of 26 September 2016] (Sep. 5, 2017), available at www.consultant.ru.

See MNocTtaHoBNEHNE [leBATOr0 apOUTPaXXHOrO anenALMOHHOro cyaa ot 14 miona 2017 r. N2 09AM-
19873/2017-TK no geny N° A40-215838/14-87-1139 [Resolution of the Ninth Arbitration Court of Appeal
No. 09AP-19873/2017-GK with Regard to Case No. A40-215838/14-87-1139 of 14 July 2017] (Sep. 10,
2017), available at www.consultant.ru. In Russian the conclusion of the Arbitration Court is as follows:
“[lepedamoyHoe pacnopsxeHue daxe npu omcymcmauu 002080pa A8JIAeMcA pacnopaouUmMesibHbIM
00KYMeHMOM, Ha OCHOBAHUU KOMOPO20 Npou3800UMCA nepeogopmieHuUe 8/1adesibyd akyuli, mo ecmso
8/1e4em IopuduYecKU 3Ha4yuMble npagossie nociedcmaus coesku.” Practically identical conclusion was
retained in another resolution. See MoctaHoBneHne ApbuTpakHoro cyfa MoBoMKCKOro okpyra ot
5 mtoHA 2017 . N2 ®06-21239/2017 no geny N° A12-33476/2016 [Resolution of the Arbitration Court
of the Volga District No. F06-21239/2017 with Regard to Case No. A12-33476/2016 of 5 June 2017]
(Sep. 5,2017) available at www.consultant.ru.

MoctaHoBneHue LlecTHaguaToro apbuTpakHOro anennALMOHHOro cyaa oT 7 aBrycta 2017 . N2 16Ar-
1867/2016 no aeny N2 A20-1584/2014 [Resolution of the Sixteenth Arbitration Court of Appeal No. 16AP-
1867/2016 with Regard to Case No. A20-1584/2014 of 7 August 2017] (Sep. 11, 2017), available at
www.consultant.ru. In Russian the conclusion of the Arbitration Court is as follows: “¥3 HazeaHHbix
nosoxeHul 3aKoHA ci1iedyem, Ymo nepedamoyHoe pacnopaxeHue camo no cebe He 8ieyem nepexood
npasa cobcmseHHoCcMU Ha 6e300KyMeHMApHble UeHHble bymazu u, c/1edo8amesibHO, NO CMbICTy cmameu
153 TK PO He sgnsiemcs cOesikol, komopoli npuzHaemcs delicmaue 2paxx0aHUHA UuU IopuouHecko20 1uyd,
HanpasneHHoe Ha yCMAHos/eHuUe, U3MeHeHUe Uu NpekpawjeHue 2paxo0aHcKux npas u 0ba3aHHocmed.”
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it cannot be considered as an act within the meaning of Art. 153 RCC.* The judges
refer in this respect to Federal Securities Market Act and the relevant legislation
governing the transfer of uncertificated securities.” In my opinion, these arguments
retained in this decision are not persuasive. These conclusions are absolutely different
to the one which figure in the other recent decisions.

The doctrine in Russia was not unanimous at that point. On the one hand, some
scholars criticize the approach retained by the courts and consider that an instruction
constitute a unilateral legal act. This group is represented by Dimitriy Murzin and
Roman Bevzenko.” On the other hand, other scholars, for example Konstantin
Lebedev [gou. K.K. JlebegeB], the docent of the Saint-Petersburg University estimate
that an instruction under Russian law cannot be qualified as a unilateral act.” In
particular, Konstantin Lebedev affirms that an instruction under Russian law cannot
be distinguished from the underlying contract.” The instruction according to
the docent Konstantin Lebedev cannot be compared with a banking guarantee
which constitute a unilateral and abstract act.* He also affirms that the transfer of
uncertificated securities cannot be made without the consent of the transferee.”
We do not share this opinion.

According to the first group, the instruction under Russian law is a legal act. In this
respect Roman Bevzenko [gou. P. beB3eHKo] refers to the Resolution of the Federal
Arbitration Court of the Moscow District of 24 February 2004 No. KG-A40/556-04.*
In that case the Court had to examine the substance of the instruction due to the
absence of the written contract between the parties. The judges have come to the
conclusion that

49

Resolution of the Sixteenth Arbitration Court of Appeal No. 16AP-1867/2016, supra note 48.

*® QenepanbHbiii 3aKoH oT 22 anpens 1996 r. N2 39-03 “O pbIHKe LIeHHbIX 6ymar,” CobpaHue 3aKoHO-

natenbctea PO, 1996, N2 17, ct. 1918 [Federal law No. 39-FZ of 22 April 1996. On the Securities Market,
Legislation Bulletin of the Russian Federation, 1996, No. 17, Art. 1918].

51

SeebabkuHC.A, besseHko P.C, benosB.A, bruHkosckuliK.A.,, [puzopauw M1.B., Cy6bomur M.B., Tapacerko lO.A.,
Llesyos [1.B. KopnopatrieHoe npaBo. AKTyanbHble Npobniembl Teopun 1 NpakTuku [Sergei A. Babkin
et al., Corporate Law. The Actual Problems of Theory and Practice] (V.A. Belov (ed.), Moscow: Urait, 2015)
(Feb. 17,2016), also available at http://base.garant.ru/57354462/.

%2 Jle6edes K.K. 3aimta npae o6naaateneii 6e3[0oKyMeHTapHbIX LIeHHbIX GyMar (MaTepuanbHo- 1 npoLec-

CyasibHO-NPaBOBble aCMeKTbl Pa3pPeLLEHUs CMOPOB, CBA3AHHBIX C OTUYXKAEHNEM 6e340KyMEHTapHbIX
LieHHbIx 6ymar) [Konstantin K. Lebedev, The Protection of the Rights of the Titleholders of Uncertificated
Securities (Material and Procedural Aspects of Claims Regarding the Alienation of Uncertificated Securities)]
59 (Moscow: Wolters Kluwer, 2007).

53 /d
54 /d
55 /d

** " MoctaHoBneHve OefepanbHOro apbUTPaxHoro cyna MockoBckoro oKpyra ot 24 peBpansa 2004 r.

Ne Kr-A40/556-04 [Resolution of the Federal Arbitration Court of the Moscow District No. KG-A40/556-
04 of 24 February 2004] (Sep. 5, 2017), available at http://www.consultant.ru/.
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the circumstances linked with the draft and the signature of the instruction
and its presentation to the intermediary have changed the civil rights and
obligations. Thus, it may be regarded as the part of the transaction, which
resulted into the transfer of the property rights upon the securities.”

As we have said, we share the position of the first group of scholars on that
question.

What about Swiss law, we have already mentioned earlier that the instruction
constitute a unilateral act. The legislator distinguishes the underlying contract from
the act of disposition.”

The question whether those acts are unilateral or bilateral is controversial. The
doctrine in Switzerland is not unanimous at this point. The FISA contains three acts
of disposition that we are going to analyze separately: the first one under Art. 24
FISA, another one under Art. 25' FISA and the last one according to Art. 26' FISA.
The first group of scholars consider that the act of disposition under Art. 24 FISA is
an abstract and unilateral act while those under Arts. 25" and 26' FISA are bilateral.
This group is represented by the professors of the University of Geneva Luc Thévenoz
and Bénédict Foex.” The professor Bénédict Foex considers that the instruction is
act of disposition stricto sensu for the act under Art. 24 FISA. Contrary to the first
group, Joél Leibenson believes that the act under Art. 24 FISA is bilateral. Joél
Leibenson argues that from the point of view of the Property Law and from the point
of view of the intermediate holding system.”" As for the Property Law, he invokes
that the acts of disposition under Property Law are usually bilateral.”” The consent
of another party for the transfer according to Joél Leibenson is necessary.” What
about the arguments based on the intermediate holding system, he argues that
the act of disposition requires the consent of the transferee which is manifested

Resolution of the Federal Arbitration Court of the Moscow District No. KG-A40/556-04, supra note 56.
The formulation in Russian is as follows:“To daHHomy Oenty cyd anennayuoHHOU UHCMAaHYuU He y4es, Ymo
80MCcymcmaue NUcbMeHHO20 002080pa 06CMOAMeNLCMBA, CBA3AHHbIE C COCMAB/IEHUEM U NOONUCAHUEM
NepedamoyHo20 pacnopsaxeHUs, a Makxe ¢ e2zo npedcmassieHuem peeCmpooepxamero, N08/IeKIU 3a
coboli usmMeHeHue 2paXx0aHCKUX npas u 06A3aHHOCMel U NOIMOMY MO2ym paccmMampueamsCca Kak
yacme cOesiKu, pe3ysibmamom KomopoU cman nepexo0 npas cob6cmeeHHOCMU Ha UeHHble bymazu.”

Explanatory Report, at 8860.

Luc Thévenoz, Du dépét collectif des valeurs mobiliéres aux titres intermédiés: un saut épistémologique
in Wirtschaftsrecht zu Beginn des 21 Jahrhunderts. Festschrift fiir Peter Nobel zum 60. Geburtstag 708
(R.Waldburger et al. (eds.), Bern: Stampfli, 2005). See also Bénédict Foex, Les actes de disposition sur les
titres intermédiés in Placements collectifs et titres intermédiés, supra note 39, at 83, 90.

Joél Leibenson, Les actes de disposition sur les titres intermédiés 200 (Zurich: Schulthess, 2013).
" Id.at202.

“ d.

® Id.at203.
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in the contract. He affirms again that the transfer of securities cannot be affected
without the consent for the acquisition. In our opinion, this argumentation is not
persuasive. It seems that Joél Leibenson confuses the underlying contract with
the act of disposition. This is contrary to the Explanatory Report prepared by the
Swiss Legislator. The reasoning given by Joél Leibenson is quite similar to the one
presented by the docent Konstantin Lebedev. Thus, we conclude that the act of
disposition under Art. 24 FISA is unilateral.

2.2.2. The Definition of the Debit and the Credit

Pursuant to Art. 149.2 RCC the transfer of rights upon uncertificated securities
is affected by means of debit at the account of the transferor and the credit at the
account of the transferee in virtue of the instruction of the transferor. Apart from the
instruction, the transfer under the modified RCC requires the debit and the credit
at the relevant accounts.

In Switzerland, the act of disposition upon intermediated securities also requires
an instruction of the transferor to a relevant intermediary and the “credit” at the
account of the transferee (Art. 24, para. 1 FISA). The doctrine in Switzerland qualifies
those institutions as accounting operations.*

The UNIDROIT Convention on Substantive Rules for Intermediated Securities
adopted on the 9 October 2009 in Geneva does not prescribe the definitions of
those terms. In the Convention we find the definition of the “securities account”
which means an account maintained by an intermediary to which securities may be
debited and credited (Art. 1(c)). The authors of the Official Commentary deduct from
that definition that the “credit”is an entry in a securities account.” The authors state
that the definition of the credit is governed by the Non-Convention law®. As for
the “debit”, the authors of the Official Commentary refer to the comments on the
“credit” which apply mutatis mutandis.” The Convention prescribes that subject to
Art. 16, intermediated securities are acquired by an account holder by the credit
of securities to that account holder’s securities account (Art. 11, para. 1). The
same Article states in para. 2 that no further step is necessary, or may be required
by the Non-Convention law or any other rule of law applicable in an insolvency
proceeding, to render the acquisition of intermediated securities effective against
third parties. This paragraph according to the authors of the Official Commentary
addresses the effectiveness of a credit against third parties.®® As we see, our two

64

The Federal Intermediated Securities Act (FISA) and the Hague Securities Convention (HSC) 377 (H. Kuhn
et al. (eds.), Berne: Stampfli, 2010).

% Kanda et al. 2012, at 70.
* Id.at71.
“ Id.at74.
% Id.at73.



BRICS LAW JOURNAL Volume V (2018) Issue 1 110

chosen legal orders are in full compliance with the Convention at this point. The
credit constitutes the key moment for the creation of the effectiveness against
third parties.

2.3. Other Methods of Transfer

As for other methods of transfer, we note that the choice of the two legislators is
different. The Russian legislator has chosen the designating entry within the meaning
of Art. 1, let.”l” of the UNIDROIT Convention on Substantive Rules for Intermediated
Securities. We have already discussed this topic in our previous article.” As for the
Swiss legislator, the FISA contains apart from debits and credits also two other
methods. They are the control agreement (Art. 25" FISA) and the constitution of an
interest in favor of a relevant intermediary (Art. 26' FISA). One may find a lot of works
dedicated to the general description of those methods.” Contrary to “debits and
credits” under Art. 24 FISA, the control agreement and the constitution of interest in
favor of the relevant intermediary do not require an entry at the account. They base
on contractual mechanisms. The conclusion of the contract is enough and no entry
is required.” The authors of the Official Commentary on the Convention note that
a Contracting State is free to choose one, two or three methods available.” However,
some delegations expressed the idea that the designating entry is superior to other
methods.” | share this point of view. Indeed, the entry at the account certainly creates
more security to the grantee than other methods. It is interesting to mention in this
respect that Swiss scholars also recognize weak points of the control agreement and
suggest having always a writing form.” For the present moment Swiss law does not
require the control agreement to be in a written form.”

The Convention distinguishes between positive and negative control (Art. 1,
lit.“k”and“l"). Positive control enables the grantee to give instructions to the relevant
intermediary without the consent of the account holder while the latter means
that the relevant intermediary is not entitled to comply with the instructions from

Botvinov 2017, at 36.

See The Federal Intermediated Securities Act (FISA), supra note 64; Intermediated Securities, supra note 37;
Denise Briigger, La nouvelle loi fédérale sur les titres intermédiés in Perspectives et risques de nouveautés
juridiques 2008/2009 23 (D. Lengauer & G. Rezzonico (eds.), Zurich: Schulthess Verlag AG, 2009); Martin
Hess & Katja Stockli, Bestellung von Sicherheiten an Bucheffekten, 106 Schweizerische Juristen-Zeitung
153 (2010).

Kanda et al. 2012, at 79.

7 d.

7 Id.at 84.

The Federal Intermediated Securities Act (FISA), supra note 64, at 388.
7 d.
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the account holder without the consent of the grantee.” The Russian legislator has
chosen the designating entry as a method for the creation of interests. We deduct
this from the provisions of Art. 149.2, para. 3 RCC. The creation of an interest such
a pledge requires according to that article a relevant entry at the account of the
titleholder. The control established by means of the designating entry under the
Russian legislation is negative. We refer in this respect to Art. 51.6, para. 4 FSMA. This
Article states that the grantor is not entitled to dispose of the pledged securities
without the consent of the grantee unless otherwise provided by the agreement
or by the Federal law.

As for the Swiss legal order, we note that Art. 25' FISA prescribes that an account
holder may conclude an agreement with an intermediary by virtue of which the
intermediary obliges to execute irrevocably the instructions of the grantee without
any further consent or cooperation of the account holder. The Explanatory Report
prepared by the Swiss legislator states that the account holder is deprived of the
control over the securities.” This allows us to conclude that the control over securities
is positive.

The third option available under Swiss law is the grant of an interest in favor of
the relevant intermediary under Art. 26' FISA. It is done by means of agreement.
The security interest becomes effective against third parties from the conclusion of
agreement (Art. 26' FISA).

In this paragraph we would like to continue the discussion started previously
regarding the unilateral or bilateral nature of the acts of disposition under the FISA.
We have concluded that the act under Art. 24 FISA is unilateral. What about the
acts pursuant to Arts. 25" and 26' FISA, we affirm that they are bilateral. As we have
established earlier, the Swiss legislator distinguishes the underlying contract from
the act of disposition.”” Apart from the conclusion of the control agreement and the
agreement with the relevant intermediary under the relevant articles of the FISA,
the parties need to have an underlying contract. For instance, pledge agreement.
The conclusion of a pledge agreement is not sufficient to create an interest upon
intermediated securities. In two cases we have agreement as an act of disposition
which is distinguished from an underlying contract. Thus, the acts of disposition
pursuant to Arts. 25" and 26' FISA are bilateral. We illustrate our conclusions on this
subject as follows:

7 Kanda et al. 2012, at 83.

77 Explanatory Report, at 8870. The text in French is as follows: “Bien que les titres intermédiés gagés

restent comptabilisés sur son compte, le constituant, du fait méme de la constitution de la streté, renonce
a exercer une maitrise exclusive sur ces titres.”

78

Explanatory Report, at 8859.



BRICS LAW JOURNAL Volume V (2018) Issue 1 112

Scheme ll: The Acts of Dispositions under the FISA

Debits and The Control The Grant of an Interest
. in Favor of the Relevant
Credits under | Agreement under . e
Art. 24 Art. 25’ Intermediary Within the
: ’ Meaning of Art. 26'
-Acts.o.f Unilateral Bilateral Bilateral
disposition

2.4. The Battle Between Causality and Abstraction in Relation to the Act of
Disposition upon Securities Held in a Dematerialized Form

This question is quite controversial. In civil law countries, the doctrine distinguishes
abstract and casual acts [abcmpakmHeie u kasyaneHsle cdenkul. The abstractedness
[abstraction] is defined as a relation between two economically linked legal reports
engaging different parties which means that the objections relating to the first report
cannot be invoked regarding the second one. The opposite institution to this is the
causality.” An abstract act is independent from its cause contrary to the causal
act.” As for the transfer, the causality principle means that the validity of the act of
disposition relies on the one of the underlying contract.” The abstraction principle
has an opposite meaning.”

As we have said the problem is complex and the legal doctrine in Switzerland
is not unanimous. One the one hand a group of legal scholars believe that the acts
of disposition upon intermediated securities under the FISA rely on the causality
principle; on the other hand another group of scholars consider that these acts
of disposition have an abstract nature.” In order to solve this problem, we have to
analyze again each act separately. Among various doctrinal opinions, we believe that
the one presented by Joél Leibenson is correct. He thinks that all acts of disposition
upon intermediated securities under Chapter V FISA have causal nature. | share his
point of view. He argues that the Explanatory Report is quite contradictory in relation
to the act governed by Art. 24 FISA*. One cannot exclusively rely on Art. 15 FISA.

Christine Chappuis & Sylvan Marchand, Du jargon et de la raison en droit des obligations: définitions et
prétentions 6 (Geneve: Université de Geneve, Faculté de droit, 2010).

¥ Id at7.
8 Leibenson 2013, at 139.
82 Id

Antoine Eigenmann, Projet de loi sur le dépét et le transfert des titres intermédiés, aspects choisis in Revue
suisse de droit des affaires et du marché financier 104 (P. Nobel et al. (eds.), Zurich: Schulthess Juristische
Medien AG, 2006); Leibenson 2013, at 172; Bénédict Foex, at 87.

¥ Leibenson 2013, at 173.
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In this respect, he asserts that the fact that an intermediary is not entitled to verify
the legal grounds for the instruction does not mean that the instruction is valid.”
Hence, Joél Leibenson concludes that the legislator has not decided whether the
act in question is abstract or causal. This is the first point he mentioned. Secondly,
he affirms that causality principle grants more legal security. The introduction of the
regime protecting the bona fide purchaser constitute according to Joél Leibenson
the sign that the act of disposition should base on a valid contract.* He argues that
the application of the abstractedness allows to the acquirer in bad faith to get a title
upon the securities without cause.” | absolutely agree with this point of view.

As for the acts of disposition which base on contractual mechanisms (Arts. 25'
and 26' FISA), we affirm that they are also causal. Contrary to the act under Art. 24
FISA, we cannot invoke Art. 15, para. 2 FISA regarding the execution of the instruction
by the intermediary without verifying the cause.

Scheme lll: The Application of Causality Principle Regarding the Acts
of Disposition on Intermediated Securities under the FISA

Th fanl
Debits and The Control . e Grant of an Interest
X in Favor of the Relevant
Credits under | Agreement under . .
Art. 24 Art. 25" Intermediary Within the
’ ’ Meaning of Art. 26’
.Acts.o.f Causal Causal Causal
disposition

In the Russian Federation, the courts have ruled that the validity of an instruction
relies on the one of the underlying contract.” If the underlying contract is invalid, the

% Leibenson 2013, at 173.
¥ Id.at177.
¥ Id. at 176.

¥ MocTaHoBNeHMe BocbMOro ap6uTpaKHOro anennALMOHHOTO cypa ot 27 nioHa 2016 1. N2 08Ar1-4837/2016

no geny N2 A46-13527/2014 [Resolution of the Eighth Arbitration Court of Appeal No. 08AP-4837/2016
with Regard to Case No. A46-13527/2014 of 27 June 2016] (Sep. 5,2017), available at www.consultant.
ru. In that Resolution the Court has ruled that the invalidity of the contract implies also the invalidity
of the instruction. In Russian the text is as follows: “[TockosbKy HedelicmeumensHas cOesnka — 002080p
Ne02-12/I'Tom 20.07.2012, noc/yusa 0CHO8aHueM 0/ COCmMassieHuUs NepedamoyHo20 pacnopaXeHuUs
om 18.03.2013, ykasaHHoe nepedamoyHoe pacnopaxeHUe makxe Aeaaemca HeoelicmeumesbHbim.”
MocTaHoBneHNe [1eBATOro apbuTpaKHOro anennAuMoHHOro cya ot 2 anpens 2015 r. N2 09AT-
8847/2015 no geny N2 A40-56112/13 [Resolution of the Ninth Arbitration Court of Appeal No. 09AP-
8847/2015 with Regard to Case No. A40-56112/13 of 2 April 2015] (Sep. 7, 2017), available at www.
consultant.ru. The ruling of the Court is given in Russian as follows: “Takum o6pazom, npusHarue
HedelicmeumerbHbIMU delicmauli no nepedade naes 8 coomseemcmauu cocmameeli 167 'K PO nosnekno
HeOelicmaumesibHOCMb NepedamoyHbIX pacnopsaxeHud.”
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instruction is also invalid. Hence, the instruction under Russian law is a casual act. In
recent decisions arbitration courts have ruled that the instruction not only addresses
to the intermediary regarding the transfer of property rights upon securities but also
constitutes an act (action) of transfer of uncertificated securities from the buyer to the
acquirer of those securities [“CoomgemcmeeHHO, nepedamoyHoe pacnopsxxeHue He
mosibko codepxum 8 cebe obpaueHue K pecucmpupyrowjemy opedHy Ha nepexod npasa
cobcmgeHHOCMU Ha 6e300KyMeHMapHswle YeHHsle 6ymazu, Ho U HenocpedCmaeHHO
Asgemca akmom (Oelicmsuem) no nepedaye 6e300KyMeHMAapHbIx YeHHbIX bymaz om
npodasya k npuobpemamernto makux 6ymaz"*]. The similar conclusion was retained
in other decisions.”

Conclusion

Although we have heavily criticized the Russian legislator for the reform, the
significant progress has been achieved in such areas as the transfer, the protection
of the titleholder including the bona fide purchaser, the definition of the securities.
We present our conclusions as follows:

1) Firstly, the modified RCC (Art. 149) and the FISA (Art. 3, para. 1, let.“a” and “b")
are based mostly on so called the “substantial approach.”

2) Secondly, we came to the conclusion that it is impossible to renounce
completely from traditional tangible property concepts in respect of the securities
held in dematerialized form. In Switzerland the legislator has defined those securities
as a sui generis or independent legal object that constitutes neither claim nor chattel.
In my opinion the Russian courts and the legislator should declare those securities
the sui generis legal object which combines the features of a claim and a chattel. This
solution will allow us to eliminate all previously raised contradictions.

3) Thirdly, the Russian legislator has not renounced completely from the
principle of vindication. The doctrine calls the method under Art. 149.3 RCC as quasi-
vindication. | agree with this statement. However | suggest to replace it and to apply
the rules upon the unjust enrichment to those securities in order to protect the
titleholder. This solution has been retained by the Swiss legislator.

¥ MocraHoBnexue [leBATHagLaTOro apbuTpa)KHOro anenAUMOHHOro cyaa ot 8 dpepans 2017 r.

N2 19AM-3945/2016 no geny N A14-14020/2015 [Resolution of the Nineteenth Arbitration Court of
Appeal No. 19AP-3945/2016 with Regard to Case No. A14-14020/2015 of 8 February 2017] (Sep. 5,
2017), available at www.consultant.ru.

MocTaHoBNeHMe YeTBepTOro apObuTpaKHOro anennALMoHHOro cyaa ot 24 mas 2017 r. N2 04Ar-
7366/2015 no geny N2 A58-4275/2015 [Resolution of the Fourth Arbitration Court of Appeal No. 04AP-
7366/2015 with Regard to Case No. A58-4275/2015 of 24 May 2017] (Sep. 5,2017), available at www.
consultant.ru. See also NoctaHoBneHve [IBeHaaLATOro apbUTPaxHOro anenALYOHHOIO CyAa OT 26 CeH-
TAGPA 2016 1. N2 12AMM-6691/2016 no aeny N2 A12-6026/2016 [Resolution of the Twelfth Arbitration
Court of Appeal No. 12AP-6691/2016 with Regard to Case No. A12-6026/2016 of 26 September 2016]
(Sep. 5,2017), available at www.consultant.ru.
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4) | still insist that an awkward term “6e3gokymeHTapHas LeHHasa 6ymara” or
“uncertificated security” should be replaced by the new one: “intermediated
security.”

5) I suggest to the Russian legislator to ratify the UNIDROIT Convention on
Substantive Rules for Intermediated Securities also known as “Geneva Securities
Convention!| also suggest this ratification to the Swiss legislator.

6) In relation to transfer of the securities, the two legislators in question have
chosen different solutions. Apart from the method under Art. XI of the UNIDROIT
Convention on Substantive Rules for Intermediated Securities, there are three options
available under Art. XIl: the designating entry, the control agreement and the grant
of an interest in favor of the relevant intermediary. The Russian legislator has chosen
the designating entry while his Swiss colleague has decided two choose the control
agreement and the grant of an interest in favor of the relevant intermediary.

7) The Swiss legal order distinguishes the act of disposition from the underlying
contract [titre d'acquisition]. In our opinion the act of disposition under Art. 24
FISA is unilateral and causal, while the remaining two (Arts. 25" and 26' FISA) are
bilateral and also causal. As for the Russian Federation, arbitration courts qualify the
instruction as a unilateral and causal act. Previously, arbitration courts in the Russian
Federation refused to consider the instruction as a unilateral act.
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